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Attorneys for Defendant DEVON CHRISTOPHER WENGER

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
OAKLAND DIVISION

UNITED STATES OF AMERICA,
Plaintiff,
Vs.
DEVON CHRISTOPHER WENGER,

Defendant.
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Case No.: 4:23-CR-00269-JSW-3
(Hon. Jeffrey S. White)

DECLARATION OF NICOLE R.
CASTRONOVO IN SUPPORT OF
DEFENDANT DEVON WENGER’S
MOTION TO DISMISS BASED
UPON PROSECUTORIAL
MISCONDUCT AND
INEFFECTIVE ASSISTANCE OF
COUNSEL IN THE ALTERNATIVE
DEFENDANT REQUESTS A
CHANGE OF VENUE

Date: December 10, 2024
Room.: 5
Time: 1:00 PM
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DECLARATION OF NICOLE R. CASTRONOVO
I, NICOLE R. CASTRONOVO, declare as follows:

1. I am an associate attorney with the law firm Seki, Nishimura &
Watase, PLC, counsel of record for Defendant DEVON CHRISTOPHER
WENGER in the above-captioned matter. I am licensed to practice in the state of
California and before this Court. I am personally familiar with the entire case file
and its procedural history. The facts stated in this declaration are based on my
personal knowledge. Accordingly, I submit this declaration based upon such
knowledge, unless stated upon information and belief. If called to testify, I can,
and will, competently testify on the facts herein.

2. There has been extensive media coverage of this matter in both the
Contra Costa County area as well as national news. Attached are a sampling of
pre-trial publicity statements made by the City of Antioch, the Antioch Police
Department, the District Attorney of Contra Costa County (DAI Larry Wallace’s
direct supervisor), and the Mayor of Antioch condemning Wenger as well as his
colleagues at the Antioch Police Department:

= Ex. I(a) - March 30: Antioch Mayor Holds Press Conference on New Police
Investigation

= Ex. 1(b) - March 30: Antioch Police Chief Issues Open Letter to
Community

=  Ex. 1(c) - April 7: Becton Issues Statement on Disclosure of Racist Texts in
Felony Case

= Ex. 1(d) - April 9: Mayor Calls For Audit After Antioch Officers Sent
Racists Text

= Ex. 1(e) - April 13: Antioch Police Chief Statement on Inappropriate Text

Messages
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= Ex. 1(f) - April 13: Contra Costa DA Releases Antioch Police Text
Messages

= Ex. 1(g) - April 17: Contra Costa DA Releases Second Set of Police Text
Messages

= Ex. 1 (h) - August 23: Antioch Cops Indicted: Texts Detail K-9 Dog

Attacks, Foam Bullet Flag — Rolling Stone Magazine.

3. On October 31, 2024, I received an additional set of discovery from
the government. The discovery letter sent by the government is attached hereto as
Ex. 2. Provided in the Government’s production was approximately 395 mb of
data. (See Ex. 2). This is well past the deadline ordered by the court for discovery
to be due by May 3, 2024 [Dk. 91]. As can be seen in Ex. 2, there is no reason for
the government to be turning this discovery after the original discovery deadline,
especially when some of the discovery is as old as 2018.

4. This 1s not the first time the government has turned over late
discovery. On June 6, 2024, the government turned over discovery after the
deadline set by the court of 5/3/2024. [Dk. 91]. This late discovery was especially
problematic given that the court had ordered defense counsel’s motions due by
May 30, 2024. By turning over late discovery, the government obstructed defense
counsel’s ability to review and potentially use the discovery as part of their law
and motion. As a cure, the Court gave leave to defense counsel to file additional
briefing due by August 13, 2024 [Dk 153].

5. It has come to my attention that discovery related to Harris’ plea deal
have been provided to Counsel in the “268” matter. Such material is certainly
impeachment and potentially exculpatory. In the government’s latest production to
defense counsel in the instant matter, none of the materials related to Harris were
provided. According to the Court’s orders all discovery was to be turned over by

the government by October 31, 2024. [DK 175].
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6. In reading the Declaration of Michael L. Rains, filed in concert with
this motion, it has come to my attention that the investigation into the current
matter has been part of a joint task force with the FBI as early as November 21,
2024. In this case, the government has repeatedly distanced itself from the state
warrant written by Wallace to claim relief under the Independent Source Doctrine
[DK. 163]. Notably, the government failed to disclose in their moving papers and
in oral argument to the Court that the investigation performed by Larry Wallace
had in fact been a joint operation with the FBI starting in November of 2021. (See
Exhibit of Michael L. Rains.) In fact, the government in its moving papers only
referenced the May 19, 2023, federal warrant and the July 24, 2023, warrant [DK
163]. Quoting the government’s moving papers, “As a result, even if the United
States were to introduce evidence from Wenger’s phone in this case, any evidence
would be evidence seized through the force of a valid federal search warrant and
seizure based on knowledge from untainted evidence independently gathered and
unrelated to the illegal state warrant and seizure thereunder.” [DK. 163.]

7. At no point in their moving papers did the government mention the

FBI had seized Wenger’s cell phone over a year prior to the federal warrants

being signed. However, the attached chain of custody log demonstrates that
Special Agent Thuy Zoback seized Devon Wenger’s phone on March 28, 2022,
see Ex. 5 attached hereto.

8. Additionally, the government misrepresented to the Court that there
were only two federal search warrants in existence in this case, the May 19, 2023,
federal warrant and the July 24, 2023, warrant that post-dated Larry Wallace’s
defective search warrant [DK 163]. Again, in an attempt to seek relief under the
Independent Source Doctrine.

0. Quoting from an FBI document dated April 20, 2022, attached hereto
as Ex. 6, “On March 22, 2022, United States Magistrate Judge Laurel Beeler of
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the Northern District of California, San Francisco Division, signed Federal search
warrants for the person’s electronics and some locations of eight persons
associated with this case based on an application Reference.”

10.  Additionally, Ex. 6 contained case number: 281F-SF-3449614-SW
and identified this as “Operation Bad Apples” involving Pittsburg, California and
Antioch, California with a note stating “CSLPO Law Enforcement Drug Related”.

11. In Ex. 7 an FBI document dated March 31, 2022, in which SA
Zoback was copied, it also states as follows: “On 03/23/2022 FBI San Francisco
in coordination with the Contra Costa County District Attorney’s Office
Public Corruption Unit executed simultaneous Federal and State of
California Search Warrants targeting the personal devices cellular phones of
approximately 14 officers. [Emphasis added.] Three residences in Discovery
Bay, CA, Antioch, CA and Weatherford, TX were also searched. FBI San
Francisco and CCCDA also conducted interviews at the time of the device
seizures.” (See Declaration of Nicole R. Castronovo, see also Ex. 7.)

12.  There was previous counsel in this matter, Candice Fields and David
Fischer, who have since withdrawn as counsel of record [DK. 132]. Prior counsel
also withheld discovery materials from Wenger. (See Ex. 4.) Wenger made
multiple documented requests for discovery, as evidenced attached hereto as Ex.
4, but his attorneys refused to provide these materials. This withholding of
evidence prevented Wenger from fully comprehending the nature of the charges
and the potential defenses available to him, violating my constitutional right to
adequate counsel.

13. Days before the law and motion deadline, Wenger was appointed
new counsel, myself, Nicole (Castronovo) Lopes. [ made a suggestion about the
Franks” motion. and Candice Fields tasked me with completing it in a matter of

days without the opportunity to review thousands of pages of discovery.
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Furthermore, Candice Fields and David Fischer stopped participating in the case
prior to their formal withdrawal as counsel. I was then forced to file all the reply
briefs for the Motion to Sever, the Motion to Suppress and the Franks’ Motion
mere days after being assigned this voluminous matter and without the
opportunity to review discovery in this matter.

Executed on November 4, 2024, in Los Angeles, CA

/s/ NICOLE R. CASTRONOVO
Nicole R. Castronovo
Declarant
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