
 

-1- 
 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

SEKI, NISHIMURA & WATASE, PLC 
BILL H. SEKI (SBN 137045) 
bseki@snw-law.com  
NICOLE R. CASTRONOVO (SBN 314585) 
ncastronovo@snw-law.com   
600 Wilshire Boulevard, Suite 1250 
Los Angeles, California 90017 
Tel.: (213) 481-2869 | Fax: (213) 481-2871 
 
Attorneys for Defendant DEVON CHRISTOPHER WENGER 

 
UNITED STATES DISTRICT COURT 

NORTHERN DISTRICT OF CALIFORNIA 

OAKLAND DIVISION 

 
UNITED STATES OF AMERICA, 
 
                         Plaintiff, 
 
 vs. 
 
DEVON CHRISTOPHER WENGER, 
 
 Defendant. 

  Case No.: 4:23-CR-00269-JSW-3 
 
(Hon. Jeffrey S. White) 
  
DEFENDANT DEVON WENGER’S 
NOTICE OF MOTION AND 
MOTION TO DISMISS BASED 
UPON PROSECUTORIAL 
MISCONDUCT AND 
INEFFECTIVE ASSISTANCE OF 
COUNSEL, OR IN THE 
ALTERNATIVE, DEFENDANT 
REQUESTS A CHANGE OF 
VENUE; MEMORANDUM OF 
POINTS AND AUTHORITIES IN 
SUPPORT THEREOF 
 
Date:    December 10, 2024 
Time:   1:00pm 
Room:  5 
 

 
/ / / 

/ / / 

Case 4:23-cr-00269-JSW     Document 187     Filed 11/04/24     Page 1 of 20



-2-

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

 TO THE HONORABLE JEFFREY S. WHITE, UNITED 

STATES DISTRICT COURT JUDGE, AND TO ALL PARTIES 

AND THEIR ATTORNEYS OF RECORD: 

PLEASE TAKE NOTICE that on December 10, 2024, at 1:00pm or as 

soon as the matter may be heard before Honorable Jeffrey S. White, defendant 

Devon Chrostopher Wenger, by and through counsel of record will and does move 

for a Motion to Dismiss Based Upon Prosecutorial Misconduct and Ineffective 

Assistance of Counsel, or in the Alternative, Defendant Requests a Change of 

Venue.  

Dated: November 4, 2024 SEKI, NISHIMURA & WATASE, PLC 

By:    /s/   Nicole Castronovo        
      NICOLE CASTRONOVO 
      Attorney for Defendant 
      Devon Christopher Wenger 
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MEMORANDUM OF POINTS AND AUTHORITIES 

I. INTRODUCTION 

This brief addresses instances of outrageous government conduct by 

Investigator Larry Wallace of the Contra Costa County District Attorney’s Office 

which occurred while he was engaged in a joint task force with the Federal Bureau 

of Investigations. (See Declaration of Michael L. Rains). Wallace’s actions reflect 

procedural violations, unauthorized disclosures, and disregard for legal standards, 

including the California Electronic Communications Privacy Act (CalECPA) and 

the Racial Justice Act (RJA). (See Declaration of Michael L. Rains) Relevant 

Ninth Circuit case law supports the finding of government misconduct when law 

enforcement overreaches, fails to adhere to legal requirements, or compromises 

procedural fairness.  

This motion will also outline the below Brady violations by the 

government, late discovery by the government, and misrepresentation to the court 

by the government will be addressed below as well as ineffective assistance of 

previous counsel. (See Declaration of Nicole R. Castronovo) 

II. EXTREME INVESTIGATIVE METHODS 

Outrageous government misconduct during the investigatory stage of a  

criminal case that violates a defendant’s rights to due process can lead to the 

dismissal of criminal charges under the Forth, Fifth, and Fourteenth Amendments. 

(See United States v. Russell, 411 U.S. 423, 431-32 (1973) (holding out the 

possibility that courts “may someday be presented with a situation in which the 

conduct of law enforcement agents is so outrageous that due process principles 

would absolutely bar the government from invoking judicial process to obtain a 

conviction”).  (See Declaration of Michael L. Rains and companion Motion for 

Reconsideration). 

\ \ \ 
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A. CalECPA Violations and Failure to Seal Information 

Wallace’s admission of having no training on CalECPA—which mandates 

how law enforcement must handle electronic communication data—constitutes a 

failure to observe the statutory protocol designed to protect privacy. (See 

Declaration of Mike L. Rains).  The Ninth Circuit has held that lack of training 

can contribute to findings of governmental misconduct, especially when statutory 

or constitutional violations arise. In United States v. Olsen, 737 F.3d 625 (9th Cir. 

2013), the court underscored that government agents must be adequately trained in 

relevant legal standards to avoid due process violations.  

CalECPA requires law enforcement to seal data unrelated to the purpose of 

a warrant and forbids further use or review of such data without a court order. (See 

Declaration of Michael L. Rains). Wallace’s failure to seal non-relevant data 

violated these protections, mirroring the Ninth Circuit’s concerns in United States 

v. Tamura, 694 F.2d 591 (9th Cir. 1982). (See Declaration of Michael L. Rains). In 

Tamura, the court held that when law enforcement obtains more information than 

authorized, it must isolate and seal unrelated evidence to prevent unauthorized 

use. Wallace’s failure to adhere to this principle suggests a misuse of power and 

disregard for procedural requirements designed to safeguard privacy. (See 

Declaration of Michael L. Rains). 

Wallace’s unauthorized use of data obtained from Wenger’s phone data 

mirrors the Ninth Circuit’s disapproval of overreach in United States v. 

Comprehensive Drug Testing, Inc. (CDT), 621 F.3d 1162 (9th Cir. 2010). (See 

Declaration of Michael L. Rains). In CDT, the court emphasized that government 

agents should not use or review data beyond what is specifically authorized by a 

warrant, particularly when dealing with digital evidence that may contain vast 

amounts of personal information. Wallace’s repeated use of unsealed and 

irrelevant text messages violated CalECPA and reflects misconduct like that 

Case 4:23-cr-00269-JSW     Document 187     Filed 11/04/24     Page 8 of 20



 

-5- 
 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

condemned in CDT. (See Declaration of Michael L. Rains and companion Motion 

for Reconsideration).  

B. Bias in Interpretation of Evidence 

Wenger is charged in Count 8 for using his 40 less lethal weapon. His use of 

the weapon was found to be in policy by Antioch Police Department and was done 

at the order of his Sergeant. In Wallace’s unlawful search of the text messages, 

Wallace’s subjective and arguably biased interpretation of the alleged reference to 

“You take the 40” as a weapon rather than a police unit reflects a lack of 

impartiality. (See Declaration of Michael L. Rains). In United States v. Marshank, 

777 F. Supp. 1507 (N.D. Cal. 1991), the court found that investigative bias can 

amount to government misconduct when law enforcement disregards objectivity 

in favor of an incriminating narrative. Wallace’s interpretative bias here undercuts 

the neutrality expected of a public investigator. (See Declaration of Michael L. 

Rains). Wallace’s failure to establish whether the Antioch Police Officers 

implicated in this matter were on duty during the alleged text messaging raises 

issues of relevance, impacting procedural fairness. (See Declaration of Michael L. 

Rains). The Ninth Circuit’s decision in United States v. Ramirez, 976 F.3d 946 (9th 

Cir. 2020), supports the idea that failing to confirm contextual relevance can 

render government actions arbitrary, undermining the admissibility of evidence. 

Wallace’s lack of verification is further evidence of his unrestrained investigative 

approach. 

Wallace has admitted that California Penal Code Section 745, or the Racial 

Justice Act (RJA), is not a substantive offense and therefore cannot form the basis 

of a search warrant. (See Declaration of Michael L. Rains). His reliance on RJA-

related issues despite this understanding parallels the Ninth Circuit’s disapproval 

of relying on unsupported justifications for investigatory actions, as seen in United 

States v. Hinkson, 585 F.3d 1247 (9th Cir. 2009). In Hinkson, the court held that 

baseless or legally flawed reasoning in investigatory conduct can support a finding 
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of governmental misconduct, which calls into question the reliability of any 

evidence or conclusions drawn. 

C. Unauthorized Disclosure and Confidentiality Breach 

Wallace’s disclosure of sensitive investigative information to the Mayor and 

City Manager, while excluding relevant police leadership, reflects procedural 

misconduct. (See Declaration of Michael L. Rains). The Ninth Circuit in United 

States v. Chapman, 524 F.3d 1073 (9th Cir. 2008), found that breaching 

confidentiality in government investigations can constitute misconduct, as it risks 

compromising the investigation’s integrity. Wallace’s disclosure to unauthorized 

parties raises questions about the ethical and procedural legitimacy of his conduct. 

(See Declaration of Michael L. Rains). 

III. THE KNOWING PRESENTATION OF FALSE EVIDENCE 

The presentation of false evidence in a courtroom is intolerable because it  

Perpetuations a fraud on the judge and the jury and undermines the “rudimentary 

demands of justice.” (Mooney v. Holohan, 294 U.S. 103, 112 (1935). The fraud is 

also insupportable because its corrosive effect on the judicial process and because 

the instrument of deceit is a prosecutor, “whose big obligation . . . in a criminal 

prosecution is not that it shall win a case, but that justice shall be done.”) (Berger 

v. United States, 295 U.S. 78, 88 (1935).   

 Prosecutors are powerful not only because of their ability to initiate a 

process that may well end with the taking of another person’s liberty, but also 

because the public views them as paragons of virtue and integrity. (Strickler v. 

Greene, 527 U.S. 263, 281 (1999). At least one appellate court has indicated that 

dismissal of the indictment may be the more appropriate remedy if the perjury is 

pervasive and the prosecutor’s tactics particularly reprehensible. (See Kojayan, 8 

F.3d at 1325 (1993) (stating that where the false or withheld evidence 

“contaminated the trial” and the government’s misbehavior was egregious, 

dismissal of the indictment with prejudice is an appropriate remedy.)) 
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 In this case, the government has repeatedly distanced itself from the state 

warrant written by Wallace to claim relief under the Independent Source Doctrine. 

[DK. 163]. Notably, the government failed to disclose in their moving papers and 

in oral argument to the Court that the investigation performed by Larry Wallace 

had in fact been a joint operation with the FBI starting in November of 2021. (See 

Exhibit of Michael L. Rains). In fact, the government in its moving papers only 

referenced the May 19, 2023, federal warrant and the July 24, 2023 warrant. [DK 

163]. Quoting the government’s moving papers “As a result, even if the United 

States were to introduce evidence from Wenger’s phone in this case, any evidence 

would be evidence seized through the force of a valid federal search warrant and 

seizure based on knowledge from untainted evidence independently gathered and 

unrelated to the illegal state warrant and seizure thereunder.” [DK. 163].  

 At no point in their moving papers did the government mention the FBI had 

seized Wenger’s cell phone over a year prior to the federal warrants being 

signed.  However, the attached chain of custody log demonstrates that Special 

Agent Thuy Zoback seized Devon Wenger’s phone on March 28, 2022. (See 

Declaration of Nicole R. Castronovo; See also Ex. 5)  

 Additionally, the government misrepresented to the Court that there were 

only two federal search warrants in existence in this case, the May 19, 2023, 

federal warrant and the July 24, 2023 warrant that postdated Larry Wallace’s 

defective search warrant. [DK 163]. Again, in an attempt to seek relief under the 

Independent Source Doctrine.  

 In an FBI document dated March 31, 2022, in which SA Zoback was cc’d it 

also states as follows: “On 03/23/2022 FBI San Francisco in coordination with 

the Contra Costa County District Attorneys Office Public Corruption Unit 

executed simultaneous Federal and State of California Search Warrants 

targeting the personal devices cellular phones of approximately 14 officers. 

[emphasis added]. Three residences in Discovery Bay CA Antioch CA and 

Case 4:23-cr-00269-JSW     Document 187     Filed 11/04/24     Page 11 of 20



 

-8- 
 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

Weatherford TX were also searched FBI San Francisco and CCCDA also 

conducted interviews at the time of the device seizures.” (See Declaration of 

Nicole R. Castronovo, See also Ex. 7).  

Quoting from an FBI document dated April 20, 2022, attached hereto as Ex. 

6, “On March 22, 2022 United States US Magistrate Judge Laurel Beeler of the 

Northern District of California San Francisco Division signed Federal search 

warrants for the persons electronics and some locations of eight persons 

associated with this case based on an application Reference subfile SW serial 3 for 

the application and issued search warrants.” [emphasis added] (See Declaration of 

Nicole Castronovo and Ex. 6).  Additionally, Ex. 6, contained case number: 281F-

SF-3449614-SW and identified this as “Operation Bad Apples” involving 

Pittsburg, California and Antioch, California with a note stating “CSLPO Law 

Enforcement Drug Related”. (See Declaration of Nicole Castronovo and Ex. 6).  

Ex. 6 also referenced the following:  

1. Daniel Harris Discovery Bay Address 

2 Armando Montalvo 

3. Timothy Manly Williams 

4.  Eric Rombough 

5. Nicholas Shipilov 

6. Calvin Prieto 

7. Patrick Berhan Return for Search of Person 

8. U Patrick Berhan Return Search of 1504 Thistle Court Oakley 

9. U Morteza Amiri SW with Return 

10. U 5416 Wildrose Court Antioch CA 

The government misrepresented across the board that this was and always 

has been a joint operation (Operation Bad Apples) from its inception, which is 

underscored by Ex. 6, and Ex. 7, as well as the testimony of DA Investigator Larry 

Wallace himself. (See Declaration of Michael L. Rains). The government has 
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made these representations in order to distance themselves from the 

unquestionably defective state warrant in order to be able to claim the Independent 

Source Doctrine as a way to make the illegally seized phone records admissible.  

IV. SUPPRESSION OF FAVORABLE EVIDENCE - BRADY 

VIOLATIONS 

Outrageous government misconduct can also result in a violation of due 

process when the government suppresses evidence at trial that is “material either 

to guilt or punishment. (Brady v. Maryland, 373 U.S. 83, 86 (1963). Whether the 

government in good or bad faith is irrelevant to the analysis; Brady is concerned 

not with prosecutorial intent, but the defendant’s right to a fair trial. Id. at 87 

(“The principle. . . is not punishment of society for misdeeds of a prosecutor but 

avoidance of an unfair trial to the accused.”). In a widely published dissent, Chief 

Judge Kozinski noted there is “an epidemic of Brady violations abroad in the land. 

“United States v. Olsen, 737 F.3d 625, 626 (9th Cir. 2013)(order)(Kozinksk, C.J., 

dissenting from denial of reh’g en banc).  

 While the facts in Brady involved substantive exculpatory evidence, later 

cases have made clear that a Brady violation may also occur when government 

fails to turn over impeachment evidence. (See United States v. Bagley, 473 U.S. 

667, 676 (1985). (“Impeachment evidence, however, as well as exculpatory 

evidence, falls within the Brady rule.) The prosecution’s obligation to turn over 

any Brady evidence in its possession exists regardless of whether the defendant 

requested the evidence. (United States v. Agurs, 427 U.S. 97, 108 (1976). Indeed, 

the prosecutor in charge of trying the case “has a duty to learn of any favorable 

evidence known to others acting on the government’s behalf in the case, including 

the police.” (Kyles v. Whitley, 514 U.S. 419, 438 (1995).  

A. Withholding of Exculpatory Evidence 

 It has come to the attention of Defense Counsel that discovery related to 

Daniel Harris’ plea deal has been provided to Counsel in the “268” matter. Daniel 
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Harris is a potential witness in the instant matter. Such material is certainly 

impeachment and potentially exculpatory. In the government’s latest production to 

defense counsel in the instant matter none of the materials related to Daniel Harris 

were provided. As the materials are both ripe for impeachment and potentially 

exculpatory they should have been provided to Defense Counsel in the instant 

case and the failure by the government to do so before the discovery deadline set 

by the court of October 31, 2024 is a Brady violation. [Dk. 175].  

B. Late Discovery From the Prosecution 

On October 31, 2024, I received an additional set of discovery from the  

government. The discovery letter sent by the government is attached hereto as Ex. 

2. Provided in the Government’s production was approximately 395 mb of data. 

(See Ex. 2).  This is well past the deadline ordered by the court for discovery to be 

due by 5/3/2024 [Dk. 91]. As can be seen in Ex. 2 there is no reason for the 

government to be turning this discovery after the original discovery deadline 

especially when some of the discovery is as old as 2018. (See Declaration of 

Nicole R. Castronovo). 

This is not the first time the government has turned over late discovery. On 

June 6, 2024, the government turned over discovery after the deadline set by the 

court of 5/3/2024. [Dk. 91]. This late discovery was especially problematic given 

that the court had ordered defense Counsel’s motions due by 5/30/2024. By 

turning over late discovery, the government obstructed defense counsel’s ability to 

review and potentially use the discovery as part of their law and motion. As a 

cure, the Court gave leave to defense counsel to file additional briefing due by 

8/13/2024. [Dk 153]. (See Declaration of Nicole R. Castronovo).  

 Similarly here, the prosecution has turned over discovery as old as 2018 to 

defense counsel just days before the deadline for defense counsel to file their 

motion for dismissal.  

\ \ \ 

Case 4:23-cr-00269-JSW     Document 187     Filed 11/04/24     Page 14 of 20



 

-11- 
 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

C. Selective Prosecution  

To establish that the government acted with a discriminatory purpose, the 

defendant must show that their prosecution “was based on an arbitrary 

classification such as race, religion, or the exercise of constitutional rights.” 

(United States v. Darif, 446 F.3d 701, 708 (7th Cir. 2006). Additionally, under 

Wayte v. United States, 470 U.S. 598 (1985), selective prosecution arising from 

impermissible motivations, such as whistleblower retaliation, is unconstitutional. 

The selective treatment of Mr. Wenger compared to other officers—such as those 

involved in more egregious misconduct but not similarly charged—underscores 

the retaliatory nature of this case, reinforcing the argument for dismissal with 

prejudice. In this case, Wenger exercised his constitutional right to free speech and 

is being retaliated against for it. Wenger is also being retaliated against by law 

enforcement for whistleblowing on unethical and illegal conduct that was taking 

place at the Antioch Police Department.  

V. THE COURT HAS THE AUTHORITY TO DISMISS THIS 

CASE 

Even if government misconduct does not rise to the level of a constitutional 

violation, a federal court is nonetheless permitted to dismiss the indictment in an 

exercise of its supervisory powers if the misconduct is sufficiently egregious. (See 

United States v. Simpson, 927 F.2d 1088, 1090 (9th Cir. 1991).  

 Animating the supervisory power of the judiciary is the overarching 

principle that “judges exercise substantial discretion over what happens inside the 

courtroom.” (Simpson, 927 F.2d at 1090-91. It is important to note that the 

misconduct need not occur during the trial itself. The exercise of a court’s 

supervisory power is intended “to prevent parties from reaping benefit or 

incurring harm from violations of substantive or procedural rules governing 

matters apart from the trial itself. (United States v. Williams, 504 U.S. 36, 46 
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(1992) In other words, it is completely within the court’s discretion to dismiss this 

matter with prejudice at the current posture of this matter.  

VI. INEFFECTIVE ASSISTANCE OF COUNSEL  

“Defendants facing felony charges are entitled to the effective assistance of 

competent counsel,” the Supreme Court said in Hill v. Lockhart, 474 U.S. 52 

(1985). But how do you measure whether counsel was “competent”? The year 

prior to Hill, the Court had established in Strickland v. Washington, 466 U.S. 668 

(1984), a two-part test in assessing whether counsel’s performance meets the Sixth 

Amendment guarantee to the right to counsel in criminal cases. 

 In Hill, the Court extended the Strickland test to IAC claims in the guilty 

plea context (Strickland was about counsel’s performance during trial). The 

familiar Strickland standard requires a showing (1) “that counsel’s representation 

fell below an objective standard of reasonableness” and (2) “that there is a 

reasonable probability that, but for counsel’s unprofessional errors, the result of 

the proceeding would have been different.” The second prong, known as the 

“prejudice” prong, is crucial because without showing prejudice counsel is not 

constitutionally ineffective.  

The Supreme Court has recognized three different “prejudices” in the guilty 

plea context: (1) accepting a guilty plea that wouldn’t have been accepted absent 

IAC, (2) rejecting a favorable plea offer because of IAC, and (3) IAC that led to 

the failure to communicate a plea offer or option. We go over these in detail in 

subsequent columns on attacking the guilty plea, so we won’t spend much time on 

these here. But the whole idea under each prejudice showing is that the guilty plea 

would have been different without the IAC. 

In establishing prejudice after a guilty plea, courts apply the Strickland 

principles. A “reasonable probability” under Strickland simply means to 

“undermine confidence in the outcome,” the Court said. This reasonable 

probability bar is significantly lower than the “beyond reasonable doubt” standard 
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and is even lower than the “more likely than not” standard. As one circuit court of 

appeals noted, “Strickland asks if a different result is ‘reasonably probable,’ not if 

it is possible.” (Brown v. United States, 729 F.3d 1316 (11th Cir. 2013); see also 

United States v. Carthorne, 878 F.3d 458 (4th Cir. 2017) (“even when a district 

court has not committed plain error, counsel can have rendered ineffective 

assistance when counsel’s errors were the result of a misunderstanding of the 

law”). 

There was previous counsel in this matter, Candice Fields and David 

Fischer who have since withdrawn as counsel of record. [DK. 132]. Previous 

counsel did not review substantial evidence of retaliation, including 

documentation from Internal Affairs (IA) investigations and official 

communications. (See Declaration of Devon C. Wenger ISO Motion for 

Reconsideration; See also Ex. 4 in Declaration of Nicole Castronovo). This 

evidence illustrated that the criminal charges against Wenger are directly linked to 

an IA investigation initiated as a response to his whistleblower activities. Despite 

Wenger’s, repeated requests, prior counsel ignored this evidence, effectively 

failing to build a defense based on clear indications of prosecutorial misconduct 

and whistleblower retaliation. (See Declaration of Devon C. Wenger ISO Motion 

for Reconsideration) 

Prior counsel also withheld essential discovery materials from Wenger, 

significantly compromising his ability to participate in his own defense. (See 

Declaration of Devon C. Wenger ISO Motion for Reconsideration) Wenger made 

multiple documented requests for discovery, as evidenced attached hereto as Ex. 

4, but his attorneys refused to provide these materials. (See Declaration of Devon 

C. Wenger ISO Motion for Reconsideration; See also Ex. 4 in Declaration of 

Nicole Castronovo). 

\ \ \ 

\ \ \ 
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This withholding of evidence prevented Wenger from fully comprehending 

the nature of the charges and the potential defenses available to him, violating my 

constitutional right to adequate counsel. 

In addition to ignoring evidence and withholding discovery, prior counsel 

engaged in plea negotiations with the prosecution without Wenger’s knowledge or 

consent, an action directly against his expressed wishes to contest the charges. 

(See Declaration of Devon C. Wenger ISO Motion for Reconsideration). It was 

not until my current counsel engaged in discussions with the AUSA regarding this 

case that Wenger was made aware that Candice Fields had approached the AUSA 

to engage in settlement discussions.  (See Declaration of Devon C. Wenger ISO 

Motion for Reconsideration) Ms. Fields never told Wenger she was going to do so 

on his behalf, nor did she tell Wenger what the outcome or offers of those 

negotiations were.  

Days before the law and motion deadline, Wenger was appointed new 

counsel, Nicole Castronovo. Ms. Castronovo made a suggestion about the Franks’ 

motion and Candice Fields tasked her with completing it in a matter of days 

without the opportunity to review thousands of pages of discovery. (See 

Declaration of Devon C. Wenger ISO Motion for Reconsideration). Furthermore, 

Candice Fields and David Fischer stopped participating in the case prior to their 

formal withdraw as counsel. Ms. Castronovo was then forced to file all the reply 

briefs for the Motion to Sever, the Motion to Suppress and the Franks’ Motion 

mere days after being assigned this voluminous matter. (See Declaration of Devon 

C. Wenger ISO Motion for Reconsideration). 

Given the pertinent case law, and egregious conduct by defense counsel, the 

defense requests that the court consider dismissing this matter on the basis of 

ineffective assistance of counsel.  

\ \ \ 

\ \ \ 
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VII. IN THE ALTERNATIVE MOTION FOR CHANGE OF VENUE 

 A criminal defendant has a due process right to a fair trial by an impartial 

jury free from outside influences. (See Sheppard v. Maxwell, 384 U.S. 333, 349-62 

(1966) (finding a due process violation based on press coverage). The right is also 

codified in Rule 21 (a) of the Federal Rules of Criminal Procedure which states, 

“Upon the defendant’s motion, the court must transfer the proceeding against that 

defendant to another district if the court is satisfied that so great a prejudice 

against the defendant exists in the transferring district that the defendant cannot 

obtain a fair and impartial trial there.” FED.R.CRIM.P.21(a).  

 To establish that prejudice prevents a defendant from receiving a fair trial 

and necessitates a change of venue, they must show either presumed or actual 

prejudice. (United States v. Campa, 459 F .3d 1121, 1143 (11th Cir. 2006)(en 

banc). Prejudice requiring a change of venue is presumed where widespread, 

pervasive prejudice against the defendant and/or extensive prejudicial pretrial 

publicity saturates the community where they have to be tried. (Campa, 459 F .3d 

at 1143). The presumed prejudice principle is generally reserved for extreme 

situations, but courts have occasionally found that pretrial publicity results in a 

presumption of prejudice requiring a change of venue. (See United States v. 

McVeigh, 918 F.Supp.1467, 1469-74).  

 In this case, there has been a significant amount of publicity generated by 

the prosecuting agencies themselves.  The below is just a sampling of the timeline 

of publicity from the City of Antioch, the Antioch Police Department, the District 

Attorney of Contra Costa County (DAI Larry Wallace’s direct supervisor), and the 

Mayor of Antioch condemning Wenger as well as his colleagues at the Antioch 

Police Department: The below timeline is not meant to be inclusive, but is instead 

a smattering of press items all from 2023: 

\ \ \ 

\ \ \ 
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 March 30: Antioch Mayor Holds Press Conference on New Police 
Investigation 

 March 30: Antioch Police Chief Issues Open Letter to Community 
 April 7: Becton Issues Statement on Disclosure of Racist Texts in Felony 

Case 
 April 9:  Mayor Calls For Audit After Antioch Officers Sent Racists Text 
 April 13: Antioch Police Chief Statement on Inappropriate Text Messages 
 April 13: Contra Costa DA Releases Antioch Police Text Messages 
 April 17: Contra Costa DA Releases Second Set of Police Text Messages 
  August 23: Antioch Cops Indicted: Texts Detail K-9 Dog Attacks, Foam 

Bullet Flag – Rolling Stone Magazine.  
 

(See Declaration of Nicole R. Castronovo – Exhibits 1(a)-1(h)).  

VIII. CONCLUSION 

Investigator Wallace’s actions and the government’s conduct display a 

troubling pattern of disregard for established legal standards, as supported by 

Ninth Circuit case law. The failure to seal irrelevant data, use of unapproved 

evidence, bias in evidence interpretation, and unauthorized disclosures reflect 

government misconduct as recognized in Tamura, Comprehensive Drug Testing, 

Hinkson, and Chapman. Wallace’s approach undermines the credibility of the 

investigation and calls into question the validity of the proceedings against Mr. 

Wenger, warranting a critical review of the admissibility and propriety of the 

government’s actions. As such, Defendant prays for a Motion to Dismiss this 

matter with prejudice or in the alternative allow for a change of venue.  

 

Dated: November 4, 2024 SEKI, NISHIMURA & WATASE, PLC 

 

By:    /s/   Nicole Castronovo        
      NICOLE CASTRONOVO 
      Attorney for Defendant 
      Devon Christopher Wenger 
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