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TO THE HONORABLE JEFFREY S. WHITE, UNITED STATES 

DISTRICT COURT JUDGE, AND TO ALL PARTIES AND THEIR 

ATTORNEYS OF RECORD: 

PLEASE TAKE NOTICE that on December 10, 2024, at 1:00pm or as 

soon as the matter may be heard before Honorable Jeffrey S. White, defendant 

Devon Chrostopher Wenger, by and through counsel of record will and does move 

for a Motion to Reconsider Motion for Suppression and Motion for Franks’ 

Hearing.  

 

Dated: November 4, 2024 SEKI, NISHIMURA & WATASE, PLC 

 

By:    /s/   Nicole R. Castronovo        

      NICOLE R. CASTRONOVO 

      Attorney for Defendant 

      Devon Christopher Wenger 
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MEMORANDUM OF POINTS AND AUTHORITIES 

I. INTRODUCTION 

Defendant Devon Christopher Wenger, by and through his attorney, 

respectfully moves this Court to reconsider its prior ruling of the denial of the 

Motion to Suppress Evidence and Frank’s Hearing. The basis for this motion is 

predicated upon significant constitutional violations, prosecutorial misconduct, 

Brady violations, Franks violations, Graham standard violations, retaliatory 

selective prosecution, and improper use of derivative evidence. 

The Government misrepresented critical facts and relied on evidence 

obtained through unlawful means, specifically, the illegal state seizure of Mr. 

Wenger’s phone by DA Inspector Larry Wallace, which violates the Independent 

Source Doctrine. (See Also Decl. of Michael L. Rains ISO Motion to Dismiss). The 

Brady violations, and the retaliatory nature of Mr. Wenger’s prosecution further 

warrant reconsideration and dismissal to avoid manifest injustice.  

This motion is based on the attached points and authorities, and all evidence 

and oral arguments presented at the hearing on this matter. It also incorporates by 

reference all the litigation on this subject which was previously undertaken in this 

case 4:23-cr-00269-JSW. [ECF 103, 106, 107, 109, 125, 140, 141, 151, 152, 161, 

163, 166, and 180.] and the related case 4:23-cr-00268-JSW. [ECF 114 and 118.] 

Additional facts relevant to this case were set forth in the related case and will not 

be repeated here. It is not counsel’s intent to repeat the arguments previously 

made, but rather to add additional arguments, and to invite the Court to reconsider 

its prior ruling and dismissal of charges against Defendant Wenger.  

II. LEGAL STANDARD TO FILE A MOTION FOR 

RECONSIDERATION 

Pursuant to Civil Local Rule 7-9(b), a motion for reconsideration is 

appropriate if there is: 
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1. A material difference in fact or law from what was previously 

presented to the Court; 

2. Emergence of new material facts or a change in law after the time of 

the original ruling; or 

3. A manifest failure by the Court to consider material facts or dispositive 

legal arguments presented before the Court. 

 

 This motion is filed under the first prong, recent testimony provided by 

Larry Wallace on October 25, 2024 (See Decl. of Michael L. Rains ISO Motion to 

Dismiss); which also leads into prong two. This motion is also filed under the 

third prong, as the Court’s ruling failed to address key Constitutional Violations, 

Brady violations, Franks violations, prosecutorial misconduct, and selective 

prosecution, which have led to a manifest injustice in this case. 

III. ARGUMENTS IN SUPPORT OF RECONSIDERATION  

A. Equitable Tolling Is Warranted Due to Prior Counsel’s 

Ineffective Assistance 

As a preliminary matter, Wenger anticipates the Court will seek answers for 

why certain pieces of evidence (i.e., whistleblower retaliation) were not presented 

in this case prior to the Court’s ruling on the matter. The following sections are 

intended to allay this issue and explain to the Court that Defendant was hobbled 

by ineffective counsel.  

The right to effective assistance of counsel is guaranteed by the Sixth and 

Fourteenth Amendments to the United States Constitution.  Constitutional law 

provides that where a person is denied the effective assistance of counsel, relief 

must be granted. (See Strickland v. Washington (1984) 466 U.S. 668, 684-686).  

Relief must be granted when (1) the conduct of the petitioner’s former counsel fell 

below an objective standard of reasonableness under prevailing professional 

norms, and (2) the deficient performance of the petitioner’s former counsel 

prejudiced the defense at trial, in that there is a reasonable probability that, but for 

counsel’s unprofessional errors, the outcome of the trial would have been 
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different.  (Strickland, supra, 466 U.S. at p. 687.)  The “reasonable probability” 

standard is “less than a preponderance.” (Gentry v. Roe (9th Cir. 2002) 300 F.3d 

1007, 1014; Jennings v. Woodford (9th Cir. 2002) 290 F.3d 1006, 1016.)   

1. Failure to Review Evidence of Retaliatory Motives 

Mr. Wenger’s previous counsel did not review substantial evidence of 

retaliation, including documentation from Internal Affairs (IA) investigations and 

official communications. This critical evidence illustrates that Mr. Wenger’s 

criminal charges are directly linked to an IA investigation initiated as a response 

to his protected disclosures. Despite Mr. Wenger’s repeated requests, prior counsel 

ignored this evidence, effectively failing to build a defense based on clear 

indications of prosecutorial retaliation. (See Declaration of Devon C. Wenger ¶ 2) 

Under the standard set forth in Strickland v. Washington, 466 U.S. 668 

(1984), ineffective assistance of counsel arises when an attorney’s representation 

falls below an objective standard of reasonableness, resulting in prejudice to the 

defendant. Here, prior counsel’s failure to examine or utilize critical evidence of 

retaliation and whistleblower claims constitutes ineffective assistance, justifying 

equitable tolling to permit Mr. Wenger’s claims to be heard fully. 

2. Withholding Discovery Materials Despite Repeated 

Requests 

Prior counsel also withheld essential discovery materials from Mr. Wenger, 

significantly compromising his ability to participate in his own defense. Mr. 

Wenger made multiple documented requests for discovery but his attorneys 

refused to provide these materials. This withholding of evidence prevented Mr. 

Wenger from fully comprehending the nature of the charges and the potential 

defenses available to him, violating his constitutional right to access evidence 

necessary to aid in his defense. (See Declaration of Devon C. Wenger ¶ 3). In 

addition, mere days before the §§§law and motion deadline, Defendant Wenger 
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appointed new counsel. New counsel conferred with prior counsel regarding the 

status of discovery and made a suggestion about the Franks motion. Prior counsel 

tasked new counsel with completing it in a matter of days without the opportunity 

to review thousands of pages of discovery. Furthermore, prior counsel stopped 

participating in the case prior to their former withdrawal as counsel. New counsel 

was then forced to file all the reply briefs for the Motion to Sever, the Motion to 

Suppress, and the Franks’ motion mere days after being assigned this voluminous 

matter. (See Declaration of Devon C. Wenger ¶ 5).  

The Ninth Circuit has held that equitable tolling applies when an attorney’s 

actions prevent a defendant from timely asserting his rights, as in Maples v. 

Thomas, 565 U.S. 266 (2012). Withholding discovery, disregarding pending 

discovery deadlines (i.e., deadline for a Franks motion/hearing), combined with a 

failure to provide new counsel with a reasonable opportunity to file factually 

comprehensive briefs effectively deprived Mr. Wenger of the opportunity to 

understand the case against him, thus obstructing his right to due process. 

Equitable tolling is appropriate here to allow Mr. Wenger the opportunity to 

address these issues adequately. 

3. Unauthorized Plea Negotiations and Violation of Client 

Consent 

In addition to ignoring evidence and withholding discovery, prior counsel 

engaged in plea negotiations with the prosecution without Mr. Wenger’s 

knowledge or consent, an action directly against Mr. Wenger’s expressed wishes 

to contest the charges. (See Declaration of Devon C. Wenger ¶ 4). Unauthorized 

plea negotiations violate the duty of loyalty and reasonable consultation outlined 

in Missouri v. Frye, 566 U.S. 134 (2012), which requires defense counsel to 

adequately inform and consult with the client regarding any plea offers. Prior 

counsel’s actions deprived Mr. Wenger of the ability to make informed decisions 
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about his case, justifying equitable tolling to counter any untimeliness arguments 

and ensure a fair consideration of Mr. Wenger’s claims. 

B. Larry Wallace’s Investigation Was Unconstitutionally Defective 

As outlined in the underlying Motion to Suppress, Larry Wallace’s 

investigation, including his warrant authorizing the search of Wenger’s cell phone, 

was constitutionally deficient as it violated Cal. Pen. Code § 1546.1 et seq, also 

known as CalECPA. (See Dkt. 166 at 4).  

More specifically, CalECPA requires “that any information obtained 

through the execution of the warrant that is unrelated to the objective of the 

warrant shall be sealed and shall not be subject to further review, use, or 

disclosure except pursuant to a court order or to comply with discovery required 

by Sections 1054.1 and 1054.7. A court shall issue such an order upon a finding 

that there is probable cause to believe that the information is relevant to an active 

investigation, or review, use, or disclosure is required by state or federal law.  

On October 25, 2024, attorney Michael L. Rains of the law firm Rains, 

Lucia, Stern, St. Phalle, and Silver was representing his client, Brandon Marcotte, 

a former Antioch Police Department officer, in an arbitration hearing. The subject 

matter of the hearing was Marcotte, appealing his termination from the Antioch 

Police Department, which was based in part, upon the text messages threads of 

Antioch Police Officers being leaked to the media. (Declaration of Michael L. 

Rains ¶ 2).  

During the hearing, City of Antioch called CCDAI Larry Wallace to testify. 

(Declaration of Michael L. Rains ¶ 4). Wallace testified that in November 2021, 

he received an anonymous postcard from the Pittsburg Police Department as well 

as information from the Federal Bureau of Investigation (FBI) regarding steroid 

use amongst Antioch Police Officers and Pittsburg police officers and a joint 

investigation was launched by the FBI and the Contra Costa County DA’s office.  
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(Declaration of Michael L. Rains ¶ 11). It was communicated to Wallace that the 

Chief of Pittsburgh Police Department, Chief Threets, presented the post card to 

the Contra Costa County DA’s inspector who assigned the investigation to 

Wallace. (Declaration of Michael L. Rains ¶ 12). “Almost simultaneously”, upon 

receipt of the postcard Wallace was visited by FBI Agent Thuy Zoback regarding 

issues in the wiretap room concerning Officer Timothy Manly Williams of the 

Antioch Police Department. Notably, the postcard never mentioned Devon 

Wenger. (Declaration of Michael L. Rains ¶ 13). According to Wallace’s 

testimony, the investigation was initiated in November of 2021, and it was 

apparent “through the review of Officer Eric Rombough and Officer Morteza 

Amiri’s phone in 2022, after we received it, that there were concerns for civil 

rights violations.” (Declaration of Michael L. Rains ¶ 14).  

On March 23, 2022, Wallace seized 8 cell phones from Pittsburg Police 

Department and Antioch Police Department. Wallace testified that he “began a 

thorough review of those cellular telephones as well as investigations into steroid 

abuse, perjury, excessive force, and potential wire fraud investigations.” 

(Declaration of Michael L. Rains ¶ 15). According to Wallace’s testimony forensic 

experts at the Contra Costa DA’s office downloaded Officer Rombough’s phone 

on March 23, 2022. The FBI also executed a federal search warrant for Officer 

Rombough’s phone and they downloaded information and data from the phone as 

well. (Declaration of Michael L. Rains ¶ 16). Wallace testified at arbitration that 

he was the author of the state warrant and that he prepared it. (Declaration of 

Michael L. Rains ¶ 17). Wallace testified that he reviewed all of the text messages 

contained on the 8 seized cell phones multiple times over the course of a year. 

(Declaration of Michael L. Rains ¶ 18). Despite seizing the phones in 2022, 

Wallace by his own admission did not write a police report until March 27, 2023 

regarding the Racial Justice Act. (Declaration of Michael L. Rains ¶ 19). Wallace 
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testified he authored this report after his review of the cellular telephones he had 

seized - primarily Officer Eric Rombough’s, Officer Morteza Amiri and Andrea 

Rodriguez.  His review showed the phones “contained concerning language 

demonizing people of color” so he began a review of those text messages. 

(Declaration of Michael L. Rains ¶ 20). Wallace testified at the arbitration hearing 

that the two reports he prepared in connection to the investigation did not capture 

all the “inappropriate” texts he had discovered. (Declaration of Michael L. Rains ¶ 

21). 

Wallace testified further that he was “ordered by a judge to provide any 

additional text messages that were derogatory in nature that weren’t specifically 

relevant to the criminal cases.” (Declaration of Michael L. Rains ¶ 22). 

Wallace also testified at arbitration that he discovered Marrcotte’s text 

messages while doing an investigation into Officer Eric Rombough, Officer 

Morteza Amiri and Officer Devon Wenger for violation of individuals’ civil rights 

in the City of Antioch. (Declaration of Michael L. Rains ¶ 23) 

Wallace admitted in his testimony that he had never received any training in 

CalECPA, which became law in 2021, as it pertains to writing search warrants. 

(Declaration of Michael L. Rains ¶ 24) 

When questioned at arbitration as to whether he had complied with the 

requirements of CalECPA, Wallace admitted that (1) he neither sealed the 

information nor (2) did he seek any further order from the court to use the 

information for any other purpose. Instead, Wallace used information that was 

required to be sealed under CalECPA with unfettered restraint. (Declaration of 

Michael L. Rains ¶ 25).  

That unfettered, unrestrained use of the data includes further investigation 

into Wenger, which led to execution of the state court warrant implicating Wenger 

in the unlawful actions described in the Indictment.  
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Clearly, Wallace’s investigation into Wenger is predicated upon an unlawful 

and overbroad search.  

C. Violation of the Independent Source Doctrine and Misuse of 

Derivative Evidence 

Notwithstanding the above arguments, the Court’s September 14, 2024 

Order stated that the federal warrants are untainted by the state warrant. (See Dkt. 

180 at 7). The basis for this ruling was: (1) the Government’s misrepresentation to 

the Court that the investigations at the state level and the federal level were 

independent of each other; and (2) its assurance to the Court that it would not rely 

on Larry Wallace’s illegal state seizure of Mr. Wenger’s phone. By keeping the 

state warrant at arm’s length, the Government sought to preserve the 

Constitutionality of the subsequent federal warrants.  

However, critical discovery documents directly contradict both assertions. 

Despite the Government’s guarantee to the contrary, new material facts and 

discovery as outlined below establish a clear “joint investigation” between the FBI 

and the CCCDAO and, more importantly, a reliance by SA Kular on the Wallace 

investigation. This is in direct violation of the Independent Source Doctrine as 

articulated in Murray v. United States, 487 U.S. 533 (1988) and Elkins v. United 

States, 364 U.S. 206 (1960), which prohibit federal prosecutors from using 

evidence obtained by state officials if the collection violates federal standards.  

1.  The Investigation into the APD was not “Parallel” but rather an 

 Intertwined Joint Effort by the FBI and CCCDAO 

The Independent Source Doctrine prohibits the introduction of evidence 

that stems from illegal searches unless it can be shown that the evidence was 

independently obtained through lawful means, untainted by the initial illegality. 

The Supreme Court in Murray, supra, made it clear that if a federal investigation 

is influenced or tainted by a prior illegal state search, the Independent Source 
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Doctrine cannot be invoked to cleanse the evidence. The Ninth Circuit’s ruling in 

United States v. Garcia, 974 F.3d 1071, 1080 (9th Cir. 2020) reinforces that when 

a state and federal investigation are intertwined, evidence obtained from an illegal 

state search taints the federal investigation if the state search influenced the 

federal case.  

Despite the FBI's claims that it conducted its investigation independently, 

the collaboration between the FBI and CCCDAO, as documented in DCW-00071, 

establishes that this was a joint investigation: 

“This is a joint investigation being conducted by the Federal Bureau of 

Investigation (FBI) and the Contra Costa County District Attorney's Office 

(CCCDAO) involving law enforcement officers currently and formerly 

working at the Antioch Police Department (APD) and the Pittsburg Police 

Department (PPD)” (emphasis added).  

It is also clear from DCW-00001, US-UOF-003608, and DCW-00072 that 

DA Inspector Wallace provided critical evidence to the FBI, such as use-of-force 

police reports, body-worn camera footage, and training documents, which the FBI 

relied upon: 

• DCW-000001: Zoback states on 12/21/2022 that on December 1, 

2022, Contra Costa County District Attorney's Office Senior 

Inspector Larry Wallace provided documents regarding Devon 

Wenger's 40mm training and use of force reports [Dajon Smith Use 

Of Force Reports from all officers & Blue Team Reports].  

• US-UOF-3608: SA Templin states on a document dated 09/01/2023: 

CCCDA Senior Inspector Larry Wallace requested and collected 

Police video files related to several incidents primarily including 

Antioch Police. SA Krystal Templin reviewed and maintained these 

files which included the following incidents: Dajon Smith 
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10/26/2021 It should be noted that these documents have been 

maintained in the 1/A section of the substantive case file. 

• DCW-000095 SA Delgado-Campos claims on 07/26/2023 Attached 

to this ED-302 and maintained in the 1-A Section of the file is the 

police report, and Blue Team Use of Force report, associated with the 

arrest of Dajon William Smith on 10/26/2021. Arresting officers 

identified in the police report include K9 Officer Mayer, Officer 

Wenger, Sergeant Evans, Officer Becerra, Officer McElroy, Officer 

Palma and Detective Duffy. Also included and kept in the 1-A 

Section of the file are the following BWC videos: Officer Cole 

Officer Becerra Arriving Officer (in custody) Officer Wenger 

(UOF)[The Use Of Force & Blue Team Reports provided are date 

and time stamped exactly the same as the copy DAI Wallace 

provided SA Zoback in DCW-000001].  

These documents were all catalogued and maintained in the FBI’s case file, 

demonstrating that the evidence underpinning Count 8 was sourced directly from 

Wallace, contradicting the government’s assertion of an independent federal 

investigation, violating the Independent Source Doctrine, and directly 

contradicting the government’s assertions that it will not introduce any evidence 

and/or derivative evidence from Wallace’s defective warrant nor his tainted 

investigation. 

As for Wenger’s cell phone, the FBI took custody of it as early as March 

28, 2022 (over a year prior to the May 19, 2023 “First Federal Warrant”) 

from the Contra Costa County District Attorney’s Office and Wallace himself 

handled the transfer of evidence.  

This contradicts the Government’s representation (and the Court’s ruling 

that) “Special Agent Thuy Zoback, of the FBI, briefed Wallace on the FBI’s 
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parallel investigation into Antioch police officers.” (Dkt. 180 at 7). This was no 

parallel investigation. If the FBI disavows the fruits of Wallace’s investigation, 

why then did they sit on Wenger’s phone for over a year before executing their 

first warrant?   

Additionally, DAI Darryl Holcomb had stated to FBI agents that he would 

forensically image Mr. Wenger’s phone (US2-732), raising further questions about 

why the FBI needed to conduct a separate forensic image, if any, given that it had 

already been in FBI custody. 

The Government’s attempt to introduce this tainted evidence violates the 

Independent Source Doctrine and contradicts the Ninth Circuit ruling in Garcia. 

Therefore, the Government’s reliance on derivative evidence from the state 

investigation violates the Fourth Amendment and all fruits of the poisonous tree 

should be suppressed.  

2. Wenger’s Interview with the FBI was Another Fruit of the 

Unlawful Search and Seizure of his Cell Phone and All 

Evidence Derived Therefrom Must Also Be Suppressed 

The infirmity of the investigation is compounded by the limitations of the 

subsequent FBI warrant, which authorized the search of the phone’s data, not the 

seizure of the phone itself. Nevertheless, the physical seizure of the phone was the 

basis—and bait—for the March 23, 2022 interview conducted by the CCCDAO, 

which SA Kular indisputably relied upon. In fact, Wenger specifically asked for 

the return of the physical phone during that interview.  

"OFCR. DEVON WENGER: Yeah, is there any way that I'll be able to get 

my phone back today? … the only reason I ask, because [DAI] Darryl told 

me this morning it would be ready by, like, 3:00… that’s the only reason 

why I came…” (DCW-4000070 and DCW-4000071). 

This interview was tainted by Wallace’s illegal seizure of the phone, 

Case 4:23-cr-00269-JSW     Document 186     Filed 11/04/24     Page 17 of 30



 

-14- 

NOTICE OF MOTION AND MOTION OF DEFENDANT DEVCON WENGER TO RECONSIDER MOTION FOR 

SUPPRESSION AND MOTION FOR FRANKS’ HEARING; MEMORANDUM OF POINTS AND AUTHORITIES IN 

SUPPORT THEREOF 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

 

 

undermining Special Agent Kular’s assertion that his warrant did not rely on 

evidence from the state investigation. Therefore, the Government misrepresented 

to the Court that its case was independent of the state investigation.  

The documents provided by Wallace to the FBI in DCW-00001 where DAI 

Wallace provided evidence to the FBI: use of force police reports and various 

training documents, US-UOF-003608 where Wallace provided more evidence to 

the FBI: body worn camera footage, in DCW-00072 “Your affiant received a 

briefing from SA Zoback, FBI, regarding alleged criminal activity…” which 

shows SA Zoback sharing information with DAI Wallace, and DCW-000075 “SA 

Zoback provided me with a copy of the pertinent texts and information from 

Officer Daniel Harris' iCloud, Officer Williams iCloud, Officer Berhan, and 

Officer Amiri's i-Cloud that support the above listed allegations.” which shows SA 

Zoback sharing evidence with DAI Wallace.  

Further, DCW-000075 shows that the FBI, through SA Zoback, shared 

iCloud evidence from other officers with Wallace, further demonstrating that the 

two agencies were engaged in a collaborative investigative effort.  

The Government cannot benefit from the auspices of the Independent 

Source Doctrine because the two agencies were sharing evidence and information 

with one another in a joint collaborative effort—and not a “parallel investigation” 

as referenced by the Court. 

As a result, such evidence could not be admitted under the Independent 

Source Doctrine. 

D. Franks Violation: Omission of Critical Exculpatory Evidence 

In Franks v. Delaware, 438 U.S. 154 (1978), the Supreme Court held that a 

hearing is required if false statements or omissions in a warrant affidavit are 

demonstrated to be material to the finding of probable cause. (See Declaration of 

Mike Rains ISO of Motion to Dismiss). The May 8, 2023, interview with Brendan 
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Mahoney is a critical piece of exculpatory evidence that the Government failed to 

disclose. According to the FBI interview conducted on 05/08/2023 prior to SA 

Kular’s warrant, Mahoney told interviewing FBI Agents the following  “Mahoney 

did not recall speaking to Wenger about testosterone and did not know why 

Wenger would be speaking to anyone regarding Mahoney ordering any type of 

substances… Mahoney has never heard Wenger say anything about obtaining 

illegal substances and Mahoney has never sent money to Wenger for any 

substances…” US-SC-000036 and when asked about the contents within Harris’ 

seized package and shown a photograph of the bottles “…Mahoney responded 

that he has never seen that.” US-SC-000037. In essence, according to Mahoney, 

Wenger never sold, attempted to sell, nor even possessed illegal steroids, contrary 

to the Government’s claim. Despite this being prior to SA Kular’s 05/19/2023 

warrant, this was grossly omitted from the affidavit of the warrant.  

This omission in the FBI's affidavit is a Franks violation. SA Kular's 

reliance on Wenger’s coerced interview (DCW-4000070 & 71) further compounds 

this issue (see supra).  

These omissions and misrepresentations require an evidentiary hearing to 

examine the relationship between Wallace and the FBI. 

E. Graham Standard Violations: Misuse of Post-Incident 

Communications and Brady Violations 

The Government has violated the Graham v. Connor, 490 U.S. 386 (1989) 

standards by relying on post-incident text messages to infer criminal intent in 

Count 8. The Graham standard dictates that use of force must be judged from the 

perspective of a reasonable officer at the scene, without hindsight. The text 

messages in question were sent after the incident and cannot be used to establish 

criminal intent or excessive force under Graham. The Brady violations are also 

apparent in the Government's failure to disclose critical body-worn camera 

Case 4:23-cr-00269-JSW     Document 186     Filed 11/04/24     Page 19 of 30



 

-16- 

NOTICE OF MOTION AND MOTION OF DEFENDANT DEVCON WENGER TO RECONSIDER MOTION FOR 

SUPPRESSION AND MOTION FOR FRANKS’ HEARING; MEMORANDUM OF POINTS AND AUTHORITIES IN 

SUPPORT THEREOF 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

 

 

(BWC) footage and interviews with officers involved in Count 8. Discovery 

shows that Sergeant Evans, who ordered the use of force and kicked Dajon Smith 

while he was restrained and bitten by Officer Mayer’s K-9, was interviewed three 

times (US-UOF-000224, US-UOF-003615, US-UOF-1001140), yet never asked 

about the use of force incident, including while testifying in front of the grand 

jury. 

Furthermore, no other officers’ BWC footage was used during the 

indictment except Mr. Wenger’s, nor were any witness officers statements despite 

Evans being interviewed twice by the FBI  (US-UOF-0000224 & US-UOF-

0003615) and even providing testimony to the Grand Jury regarding Defendant 

Rombough and yet was never asked about count 8 nor Defendant Wenger US-

UOF-1001140, this constitutes selective prosecution and a violation of Brady v. 

Maryland, 373 U.S. 83 (1963). 

F. Selective Prosecution and Retaliation Against Mr. Wenger 

The retaliatory motives of Mr. Wenger’s prosecution are evident when 

compared to the non-prosecution of similarly situated officers. Sergeant Evans and 

Officer Mayer, both of whom were involved in the same use of force incident as 

Mr. Wenger, were not charged despite their direct involvement. Evans’ use of 

excessive force and his racially charged text messages exchanged with co-

defendants further demonstrate this disparate treatment.  

Here are Evans' text messages from Wallace's Leaked Text Message Report 

PG 7: On 04/24/2020, at 5:49 p.m., APD St. Josh Evans text APD Officer Amiri, 

"I'll bury that nigger in my fields." APD Officer Amiri laughed at the above 

comment. At 5:53 p.m., APD Sgt. Josh Evans responds, "And yes.. it was a hard R 

on purpose." At 5:54 p.m., APD Officer Amiri replies, "haha there's no accidents 

with you on that." PG 8: “On 05/05/2020, at 6:41 p.m., an unknown officer liked, 

"Amiri better bite that asshole At 6:42 p.m., APD Set. Evans text, "We need to 
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have a spotter call to Amiri where he is so we can smash in and bite him, 40mm 

him, and call him a cunt." PG 10: “05/06/2020 At 8:59 p.m., APD Sgt. Josh Evans 

text, "Kardell's mom was yelling how we shot and killed someone today. That 

rumor getting around quick." At 9:00 p.m., APD Set. Jimmy Wisecarver text, 

"Laughed." APD Sgt. Evans replies, " That was right after she called me a racist as 

cop...." APD Officer Rick Hoffman laughed at the above listed comment and 

stated, "Well she has a point. At 9:01 p.m., APD Sgt. Evans text, "I never said I 

took offense to it." APD Officer Tom Smith responds, "Josh isn't a racist.. he just 

hates women. Just ask the female who went airborne yesterday into Jimmy." PG 

11: PG 14: “On 12/07/2020, at 3:57 p.m., APD Officer Rombough text St. Evans, 

"Lol yeah buddy. I was bummed that beast (reference to suspect Quincy Mason) 

was so fat cuz he didn't bruise up very fast." APD Sgt. Evans replied, "It never 

looks as good on black guys." APD Officer Rombough responds, "Just like jobs 

and responsibilities." PG 17: “On 03/31/2021, at 2:44 p.m., APD Officer 

Rombough to APD Set. Evans, "Gotta stop kicking niggas in their head." This is a 

reference to the arrest of Trent Allen on 03/31/2021 under APD case number 21-

1905). 

In addition to the above listed text messages, in Officer Cole’s BWC of the 

UOF Count 8 incident at time stamped: 1:38-1:45 Sgt. Evans can be seen pulling 

his foot back and kicking Dajon Smith in the upper torso with his right foot, even 

though Smith was already apprehended on the ground by other officers including 

Wenger and getting mauled by Officer Meyer’s K-9. This use of force by Sgt. 

Evans was not the subject of the IA complaint filed by Meads or state/federal 

charges, though it is much more egregious and is not within APD policy. 

The absence of racially derogatory content in Wenger’s messages bolsters 

the argument that he was unjustly subjected to harsher legal consequences, in 

contrast to others who engaged in much more egregious behavior. The Wayte v. 
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United States, 470 U.S. 598 (1985) standard is relevant here, as it protects 

individuals from selective prosecution based on arbitrary factors, such as 

retaliation for whistleblower activities or racial bias in prosecutorial decisions. Mr. 

Wenger not only refrained from participating in racist misconduct but also actively 

opposed it. He spoke out against the racist behavior of Officer Rombough, whose 

text messages included statements such as “Gotta stop kicking niggas in their 

head,” referencing an arrest. Wenger’s objection to such behavior puts him in a 

position of retaliation, as his whistleblower activities became a trigger for adverse 

actions against him. (See Declaration of Devon C. Wenger ¶ 6). 

Additionally, Wenger testified against lieutenant Robert Meads during his 

July 2021 interview with External IA Investigator Karen Kramer following an 

external IA complaint filed by Wenger’s former partner Kathleen Kweder against 

Meads. (See Declaration of Devon C. Wenger ¶ 7).Wenger’s testimony assisted 

investigators in exposing Meads’ abuse of the California Law Enforcement 

Telecommunications System (CLETS). Meads’ conduct involved unauthorized 

access to sensitive information, which could have justified federal felony charges. 

Despite this, Meads was only charged with a misdemeanor on February 28th, 

2022. This lenient treatment, compared to the harsh prosecution of Wenger, 

further illustrates selective enforcement and retaliation. After Wenger testified 

against Meads, it resulted in Meads filing a retaliation IA against Wenger in 

November of 2021 for use of force [count 8].  (See Declaration of Devon C. 

Wenger ¶ 8). The seizure of Wenger’s phone shows a causal link to Wenger 

engaging in whistleblower activity. 

 On March 3rd, 2022 Wenger was called into do an interview for the 

retaliatory IA. During an interview with his attorney Julia Fox from RLS Lawyers, 

Mr. Wenger disclosed concerns about the Antioch Police Department’s 

administration, specifically Captain Anthony Morefield, for supporting a 
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retaliatory Use of Force internal affairs investigation initiated by Lieutenant 

Meads. Mr. Wenger asserted that the sole purpose of this IA was overt retaliation 

for his whistleblower activities, a reprisal that the APD, under Morefield’s 

oversight, was condoning. (See Declaration of Devon C. Wenger ¶ 8). On the 

same day, DA Inspector Larry Wallace noted in his warrant that “On March 3, 

2022, SA Kristin Templin, FBI provided me with subscriber information via a 

subpoena…” (DCW76) allegedly confirming that a phone number belonged to 

Wenger. (Id.) 

However, according to DCW598, Wallace later clarified that Templin had 

only verbally informed him of the number’s association with Mr. Wenger and that 

he had never seen a subscriber subpoena. The lack of any formal documentation 

and reliance on unverified, verbal assertions further highlights the fabricated and 

retaliatory nature of the investigation, underscoring the orchestrated efforts to 

target Mr. Wenger.  

Once Wallace seized Wenger’s phone, his data was then used by Morefield 

to illegally toll and reopen the internal affairs investigation initially filed by 

Meads. The manipulation of Mr. Wenger’s data in this way reflects a coordinated 

effort to misuse investigatory powers as a means of retaliation, transforming 

internal review processes into tools of retribution against Mr. Wenger for his 

protected disclosures. (See Declaration of Devon C. Wenger ¶ 9). The March 22, 

2022 FBI warrant for Officer Daniel Harris, authored by Special Agent Michael 

Frame (DJH-1766 to 1767) directly contradicts Wallace’s affidavit and starkly 

reveals a pattern of fabricated, misrepresented, and misleading information, 

orchestrated by DA Inspector Larry Wallace, to implicate Mr. Wenger in a steroid 

scheme. SA Frame’s affidavit stated: ““Based on my training and experience in 

the following messages I believe WENGER a new user of steroids was raving to 

HARRIS about the effects steroids had on his body and that he wished he had 
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started taking these substances earlier in his life HARRIS told WENGER that 

based on his experience this was the reaction most people gave once they started 

taking steroids HARRIS also warned WENGER not to let people know he was 

using steroids or else he would be looked down upon by the police department” 

(DJH-1766) additionally, additionally SA Frame never draws a nexus nor suspects 

Dan’s package has anything to do with Wenger. SA Frame asserts Harris ordered 

the package for himself and was the intended recipient, not Wenger.  Wallace’s 

affidavit contradicts SA Frame’s untainted assertions by strategically distorting 

evidence, making unsupported leaps to portray Mr. Wenger not only as a user of 

steroids but as a dealer actively involved in a conspiracy. This representation is 

directly contradicted by the actual evidence, which does not substantiate any 

distribution or sales activity by Mr. Wenger.  

Wallace’s intent was to discredit Mr. Wenger in retaliation for his 

whistleblower activities, aiming to tarnish his credibility and professional 

standing. Wallace’s misrepresentations were presented to deceive the magistrate, 

violating the principles of fair and transparent prosecution. Furthermore, this 

misconduct did not operate in isolation; Wallace’s misleading narrative heavily 

influenced and was later echoed in Special Agent Kular’s warrant, which was 

drafted based on Wallace’s manipulated information rather than an independent 

federal investigation.  

The retaliation IA by Meads was illegally tolled by APD Administration 

under Morefield’s oversight in violation of Wenger’s Police Officer Bill of Rights 

(POBRA) and subsequently lead to Wenger’s resignation and resignation letter 

resulting in a retaliation-based Count 8. The tolling of the IA investigation, 

spearheaded by Captain Morefield, produced allegations that directly correlate 

with Mr. Wenger’s later criminal indictment. The timing of the IA investigation—

initiated immediately following Mr. Wenger’s disclosures—illustrates a clear 
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intent to punish him for his protected activities. Morefield’s June 2, 2023 

memorandum mirrors the criminal charges, reinforcing the causal link between 

retaliatory IA actions and subsequent legal consequences. This connection 

provides substantial grounds for dismissal based on retaliatory prosecution.  

In response to DA Investigator Larry Wallace’s intentional leak of his 21-

page report, Mr. Wenger spoke out publicly to the media, revealing concerns about 

the integrity of the investigation against him. In a statement to ABC News, Mr. 

Wenger asserted that the joint investigation by the FBI, District Attorney, Antioch 

Police Department administration, and Mayor Thorpe had been “corrupted,” and 

that there was much the public was unaware of regarding the retaliatory nature of 

the case. Following these public disclosures, the FBI appeared to escalate its 

actions against Mr. Wenger. Special Agent Kular issued a new warrant for Mr. 

Wenger’s phone data, purportedly to remedy the defective warrant initially 

obtained by Wallace. In doing so, however, the FBI omitted critical exculpatory 

information, including Brendan Mahoney’s May 8, 2023 interview statements, in 

which he explicitly denied any involvement by Mr. Wenger in any steroid-related 

scheme. Mahoney’s statements—denying that Mr. Wenger ever sold, possessed, or 

discussed illegal substances—contradicted the Government’s claims yet were 

intentionally withheld from the affidavit supporting the warrant. This sequence of 

actions underscores a pattern of retaliatory prosecution and suppression of 

exculpatory evidence intended to undermine Mr. Wenger’s defense. 

On June 5, 2022, Mr. Wenger directly confronted Captain Anthony 

Morefield during an IA notice meeting Morefield called Wenger in for, blowing 

the whistle on the ongoing retaliation and harassment he faced from Morefield and 

the Antioch Police Department (APD) administration, Wenger did this with 

Human Resources Director Ana Cortez present and another Human Resources 

Employee. This retaliation, which began after Mr. Wenger testified against 
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Lieutenant Meads, escalated each time Mr. Wenger engaged in protected 

activities. Mr. Wenger’s disclosures were made both in person and in his 

resignation letter, which he submitted to APD’s Human Resources Director, Ana 

Cortez, as well as to Captain Morefield and Chief of Police Steven Ford. 

Following this whistleblowing, the FBI intensified its case (and sought their 

subsequent indictment) against Mr. Wenger, including rewriting Special Agent 

Kular’s May warrant to fix constitutional defects noticed by the government, SA 

Delgato-Campos re-entering evidence provided by DA Inspector Wallace (DCW-

00001, US-UOF-003608, DCW-000095), and having SA Delgado-Campos falsely 

assert that Mr. Wenger was part of a criminal organization and that his resignation 

was due to an FBI investigation. Mr. Wenger, at that time, was unaware of any 

such investigation against him. The discovery document DCW-000133 & 134 

shows that the FBI made previously mentioned false statements about Mr. 

Wenger’s resignation from the Antioch Police Department: 

“As part of the Bad Apples Criminal Organization, [Wenger] is currently 

under investigation for a multitude of crimes… As a result of the FBI 

investigation, Wenger resigned as a police officer…” 

This statement is a lie. As evidenced in DCW-000135, Mr. Wenger clearly 

stated that his resignation was due to harassment and retaliation by Antioch Police 

Department’s upper management after testifying against Lt. Meads and Meads’ 

subsequent retaliation. This selective prosecution, in violation of Wayte v. United 

States, 470 U.S. 598 (1985), is rooted in retaliation against Mr. Wenger for 

engaging in protected whistleblower activities. 

Wenger’s arrest following his resignation and the subsequent treatment, 

including being held without the ability to contact his lawyer for two days and 

denied basic necessities, reinforces the narrative of retaliation and the 

government’s failure to protect his rights under the Whistleblower Protection Act. 
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This sequence showcases adverse retaliatory actions stemming from his protected 

activities. Coszalter v. City of Salem, 320 F.3d 968 (9th Cir. 2003) found that 

retaliation against employees for protected disclosures, especially through 

escalating adverse actions, violates their rights. This ruling allows courts to infer 

retaliation based on timing and pattern. 

In comparison to the aggressive prosecution of Wenger, Lieutenant Robert 

Meads was only charged with a misdemeanor for computer access and fraud 

despite the potential severity of his offenses. This lenient treatment further 

highlights the disparate treatment Wenger received, even though Meads’ actions 

were arguably more egregious, involving systematic misconduct within the 

department. Additionally, Meads continued his law enforcement career is 

currently a POST Certified Police Officer for the City of Pinole here in the Bay 

Area while Wenger is subject to unjust and retaliatory prosecution further 

highlighting the disparate treatment and selective nature of the prosecution.   

Wenger’s prosecution on steroid-related and evidence-destruction charges 

appears to be a targeted effort to undermine his credibility as a whistleblower. 

Comparatively, similarly situated individuals connected to Daniel Harris’s alleged 

steroid distribution activities, including Mike Manfre, a police officer and 

professional bodybuilder in Utah who was purchasing large quantities of steroids 

from Harris and allegedly reselling them to his clients (US-2000992/1003-1004), 

and Contra Costa County Deputy Austin Cisneros, who purchased over $1,000 

worth of steroids from Harris, have not faced charges (DJH-1764). Even Harris's 

own steroid supplier, involved in nationwide illegal distribution, has not been 

prosecuted (US-20001018). Meanwhile, Wenger is being pursued based solely on 

text messages, despite Brendan Mahoney’s statement to the FBI on May 8, 2023, 

affirming that Wenger did not sell, possess, or engage in any steroid scheme with 

Harris. There was no exchange of money, product, or any evidence to substantiate 
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the government’s accusations. The destruction-of-evidence charge further 

underscores the retaliatory nature of the prosecution; Wenger deleted personal 

messages from his phone before being aware of any search warrant, which, as the 

government’s own discovery indicates, may have occurred weeks prior or the day 

of DA Inspector Larry Wallace’s warrant execution but the time is unknown 

(DCW-000252). This lack of knowledge and complete lack of intent to obstruct 

justice starkly contrasts with the government’s narrative, illustrating the selective 

and punitive approach taken against Wenger to discredit him as a whistleblower. 

United States v. Armstrong, 517 U.S. 456 (1996) held that selective prosecution 

violates the Equal Protection Clause when it singles out individuals for 

prosecution based on arbitrary criteria—such as retaliation—while others 

similarly situated are not prosecuted. Wayte v. United States, 470 U.S. 598 (1985) 

established that prosecutorial discretion cannot be exercised to punish individuals 

for protected actions, such as free speech or whistleblowing. Hartman v. Moore, 

547 U.S. 250 (2006) clarified that retaliatory prosecution claims are valid when 

there is a clear link between the defendant’s protected activities and the 

prosecution’s adverse actions. United States v. Henthorn, 931 F.2d 29 (9th Cir. 

1991) supports a defendant’s right to obtain government records of prosecutorial 

misconduct, especially when selective enforcement is alleged. In this case, 

government documents could reveal why charges were not pursued against 

officers with stronger evidence against them. These records could further expose a 

pattern of selective prosecution against Wenger, supporting the claim of retaliatory 

intent. Henthorn allows Wenger’s counsel to argue for access to such records, 

which could reveal discriminatory prosecutorial practices. 

G. Evidentiary Hearing Is Required to Resolve Conflicting 

Government Statements 

Given the conflicting statements by the FBI, Wallace, and the Government, 
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an evidentiary hearing is essential to clarify the true nature of the investigation. 

The relationship between Wallace and the FBI and the use of state-seized evidence 

in federal warrants must be thoroughly examined. In United States v. Cerna, 633 

F. Supp. 2d 1053 (N.D. Cal. 2009), the court recognized the importance of 

evidentiary hearings to explore potential government misconduct in joint 

investigations. The misrepresentations about the independence of the federal 

investigation and the use of tainted evidence undermine the integrity of the case 

and require further scrutiny. An evidentiary hearing will allow the defense to 

cross-examine key figures, including FBI agents and Wallace, and to establish the 

extent of the misconduct, even if the court upholds its ruling on the Frank’s 

hearing, an evidentiary hearing is respectfully requested. 

In United States v. Kohring, 637 F.3d 895 (9th Cir. 2011), the Ninth Circuit 

ordered dismissal due to Brady violations and prosecutorial misconduct, 

emphasizing that such violations weigh heavily in favor of dismissal to protect 

due process. This case underscores the Ninth Circuit’s commitment to addressing 

prosecutorial misconduct, even if procedural issues arise. Similarly, in United 

States v. Morrison, 449 U.S. 361 (1981), the Court ruled that if prosecutorial 

misconduct impacts the defendant’s right to a fair trial, courts may impose 

remedies, including dismissal, to ensure justice.  

IV. CONCLUSION 

The cumulative errors in this case—including Franks violations, Brady 

violations, Graham standard violations, prosecutorial misconduct, and selective 

prosecution—demand the Court’s immediate attention. The Government has 

misrepresented its case, relied on derivative evidence obtained through Larry 

Wallace’s illegal seizure, and retaliated against Mr. Wenger for protected 

whistleblowing activities. 

 For these reasons, Mr. Wenger respectfully requests that this Court either: 
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1. Grant the Motion for Reconsideration and reverse the denial of the 

Motion to Suppress; 

2. Exclude tainted count 8 evidence seized by DAI Wallace as ‘fruits’ of 

his warrant; 

3. Order an evidentiary hearing to address the conflicting statements 

regarding the 

investigation and the improper use of derivative evidence;  

4. Or order terminal dismissal of this case based on the conduct of the 

government.  

 For the reasons outlined above, Defendant respectfully asks this Court to 

grant the relief requested to prevent further injustice. 

Dated: November 4, 2024 SEKI, NISHIMURA & WATASE, PLC 

By:    /s/   Nicole Castronovo       

      NICOLE CASTRONOVO 

      Attorney for Defendant 

      Devon Christopher Wenger 
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