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TO THE HONORABLE JEFFREY S. WHITE, UNITED STATES
DISTRICT COURT JUDGE, AND TO ALL PARTIES AND THEIR
ATTORNEYS OF RECORD:

PLEASE TAKE NOTICE that on December 10, 2024, at 1:00pm or as
soon as the matter may be heard before Honorable Jeffrey S. White, defendant
Devon Chrostopher Wenger, by and through counsel of record will and does move
for a Motion to Dismiss Count One: Conspiracy Against Rights (18 U.S.C. § 241)

or in the Alternative, a Request for Bourjaily Hearing.

Dated: November 4, 2024 SEKI, NISHIMURA & WATASE, PLC

By:_ /s/ Nicole Castronovo
NICOLE CASTRONOVO
Attorney for Defendant
Devon Christopher Wenger
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MEMORANDUM OF POINTS AND AUTHORITIES
l. INTRODUCTION
Defendant DEVON CHRISTOPHER WENGER (“Wenger”), by and

through his attorneys of record, and pursuant to Federal Rule of Criminal

Procedure § 12(b)(3), respectfully moves this court to dismiss Count One: 18
U.S.C. § 241 — Conspiracy Against Rights, as to Wenger.

This motion is based on the lack of evidence available to the Government to
sustain a conviction as to the conspiracy charge. The conspiracy charge is devoid
of any probable cause and points at selective prosecution to retaliate against and
discredit Wenger as a whistleblower. (See companion Motion to Reconsider and
Declaration of Devon Wenger 1SO of Motion to Reconsider). From both a factual
and legal standpoint, the Government’s conspiracy case is dead on the vine.

Factually, the Government’s case is predicated upon the defective and
unconstitutionally obtained evidence that, if properly suppressed?, is not sufficient
to convince a reasonable jury of Wenger’s guilt.

Legally, Count One presents an undue violation of Wenger’s Constitutional
rights under the First Amendment. Here, the Government relies solely on
statements Wenger made via text messages to the co-conspirators. These
statements, while sometimes tasteless and crude, are not criminal activities in and
of themselves. Thus, as applied, the conspiracy charge is overbroad, and the
Government will be unable to overcome this Constitutional defect.

In the alternative, Wenger requests a Bourjaily? hearing so that the Court
may make a preliminary determination regarding the admissibility of all co-
conspirator statements the Government intends to introduce at trial. A Bourjaily
hearing is designed to provide an orderly means for the admissibility

1 See companion motion: Defendant DEVON CHRISTOPHER WENGER’s Motion to Reconsider the Court’s

Order Regarding Defendant’s Motion to Suppress and Motion to Request Franks Hearing.
2 See Bourjaily v. United States, 483 U.S. 171 (1987).
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determination outside the presence of the jury. (United States v. Grass, 616 F.2d
1295, 1300 (5™ Cir. 1980). This way, the jury does not hear the co-conspirators’
statements unless and until the court determines that the government has satisfied
Rule 801(d)(2)(E)’s evidentiary requirements.

II.  PERTINENT FACTS

The Indictment outlines the allegations against the three Defendants—

Amiri, Rombough, and Wenger—by way of snippets of their text message
conversations and alleged subsequent actions taken in response to those text
messages. See Indictment §{ 21 - 88. In total, there are a total of 17 instances cited
in Indictment:
1. February 12, 2019 text exchange between Amiri and Rombough. Id
at  21. Wenger was not involved.
2. April 21, 2019 text exchange between all three Defendants. Id at §
22.
3. December 27, 2019 text exchange between Amiri and Rombough. Id
at  23. Wenger was not involved.
4. February 24, 2020 text exchange between Amiri and Rombough. Id
at  24. Wenger was not involved.
5. March 21, 2020 text exchange between Amiri and Rombough. Id at
25. Wenger was not involved.
6. November 26, 2021 text exchange between Amiri and Rombough. Id
at  26. Wenger was not involved.
7. July 24, 2019 incident wherein Amiri’s K9 was deployed to bite A.A.
Id at 27 — 31. Wenger was not involved.
8. December 19, 2019 incident wherein Amiri’s K9 was deployed to
bite R.S. Id at § 32 — 34. Wenger was not involved.
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Q. May 6, 2020 incident wherein Amiri’s K9 was deployed to bite X.B.
Id at ] 35 — 39.

10.  August 23, 2020 incident wherein Amiri’s K9 was deployed to bite
D.R. Id at § 40 — 45.

11.  October 8, 2020 incident wherein Amiri assaults M.Z. Id at 1 46 — 53.

12.  October 10, 2020 text messages between Rombough and unnamed
officers regarding Rombough’s 40mm deployments. Id at { 54 — 55.
Wenger was not involved.

13.  February 9, 2021 incident wherein Rombough deployed the 40 mm

less lethal at R.C. Id at { 56 — 61. Wenger was not involved.

14.  May 5, 2021 incident wherein Rombough deployed the 40mm less

lethal at L.R. Id at { 62 — 69. Wenger was not involved.

15.  August 24, 2021 incident wherein Rombough deployed the 40mm

less lethal at J.W. Id at § 70 — 78. Wenger was not involved.

16. August 31, 2021 incident wherein Rombough deployed the 40mm

less lethal at S.S. Id at 79 — 83. Wenger was not involved.

17.  October 26, 2021 incident wherein Wenger deployed the 40mm less

lethal at D.S. Id at ] 84 — 88.

Of these 17 conversations and/or incidents, Wenger is not named and
therefore not involved in all but five. Of these five, Wenger’s conduct amounts to
only text messages in four®.

The four text message exchanges in on April 21, 2020; May 6, 2020;
August 23, 2020; and October 8, 2020, comprise the brunt of the Government’s
claim that Wenger ‘“agreed” to partake in the conspiracy to deprive the people of

Antioch of their civil rights.

® Wenger was only directly/physically involved in one use of force instance which is the basis for Count Eight.
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For the following reasons, the Government’s reliance on these statements as
evidence of the conspiracy is insufficient to sustain Wenger’s prosecution.
1. ELEMENTS OF CONSPIRACY

To generally establish a conspiracy to commit an offense against the United

States, the government must prove three elements: (1) an agreement to commit an
unlawful act; (2) the defendant’s knowledge of the agreement and voluntary
participation in it; and (3) an overt act by at least one of the co-conspirators in
furtherance of the conspiracy. (United States v. Munoz-Franco, 487 F.3d 25, 45
(1% Cir. 2007). An overt act, however, may not be required under other specific
conspiracy statutes such as 18 USC section 241 (civil rights conspiracy). (See e.g.,
United States v. Shabani, 513 U.S. 10,11 (1994).

A.  Agreement

The crime of conspiracy requires an agreement between two or more
persons to do something unlawful. In order to reach an agreement, there must be a
“meeting of the minds.” That is to say, the persons making the conspiratorial
agreement must have the same criminal goal. “If two defendants act in concert to
achieve a different goal, the government has not shown a meting of the minds as
to a common scheme or plan.” (United States v. Lorenzo, 995 F.2d 1448, 1459 (9™
Cir. 1993). Accordingly, the government must prove “both intent to agree and
intent to commit the substantive offense.” (Munoz-Franco, 487 F.3d at 45).

Here, the Government contends that the “Scheme to Violate Civil Rights”
was manifested through Defendants’ communications “with one another and with
others... about their actual and intended uses of force, including about specific
violent acts that constituted excessive uses of force by a police officer against
individuals in and around Antioch” (See Indictment { 11). In other words, the four
text message conversations comprise the entirety of the universe of conspiracy
evidence against Wenger.

-
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B. Knowing Participation

In addition to a criminal agreement, the government must also prove that
the defendant joined “with knowledge of the criminal purpose of the scheme and
with the specific intent to aid in the accomplishment of those unlawful ends.”
(United States v. Svoboda, 347 F.3d 471, 477 (2d Cir. 2003).

Membership in a conspiracy “requires proof of purposeful behavior aimed
at furthering the goals of the conspiracy.” (United States v. Torres, 519 F.2d 723,
726 (2d Cir. 1975). The government must prove knowing participation by the
defendant’s own words and actions and not through mere association or
knowledge of wrongdoing. (United States v. Richardson, 225 F.3d 46, 53(1* Cir.
2000). In other words, mere knowledge of the existence and purpose of a
conspiracy does not alone establish membership in a conspiracy. (United States v.
Boidi, 568 F.3d 24, 30 (1% Cir. 2009). It is also, “not a crime to be acquainted with
criminals or to be physically present when they are committing crimes.” (United
States v. Grasso, 724 F.3d 1077, 1086 (9" Cir. 2013). (internal quotation marks
omitted).

In United States v. Spawr Optical Research, Inc., 685 F.2d 1076 (9th Cir.
1982), the Ninth Circuit highlighted the importance of specific intent in
conspiracy cases, especially when First Amendment rights might be implicated.
The court held that individuals cannot be convicted of conspiracy based on
ambiguous actions or intentions that do not clearly demonstrate agreement to
commit a crime. Conspiracy charges must be supported by evidence of specific
intent to engage in criminal activity, rather than by actions that are open to
interpretation or appear to be merely associated with a criminal enterprise.

IV. DEFENSES

A. Mere Presence

A defendant’s mere presence at the scene of a criminal act or association
-7-
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with conspirators does not constitute intentional participation in the conspiracy.
(United States v. Guzman-Ortiz, 975 F.3d 43,47 (1% Cir. 2020); United States v.
Huezo, 546 F.3d 174, 181 (2d Cir. 2008). It is also insufficient to prove aiding and
abetting even if the defendant knows of the crime. (Huezo, 546 F .3d at 181). For
example, a passenger in a car containing drugs is not guilty of conspiracy without
evidence connecting them with the contraband or conspiracy. (United States v.
Tran, 568 F.3d 1156, 1166 (9™ Cir. 2009).

It 1s well settled law that “mere knowledge, approval or acquiescence in the
object of an alleged conspiracy [is not] sufficient to render an individual a part of
a conspiracy. There must exist some element of affirmative cooperation or
agreement to cooperate in the object of the conspiracy. (Id. at 1404, citing
United States v. Moss, 591 F.2d 428 (1979), emphasis added. In other words, the
mental element of a conspiracy which the Government must prove, the intent
beyond the intent to agree, is identical to the intent of the crime which is the
supposed objective of the conspiracy. Id. “A conspiracy to commit a particular
substantive offense cannot exist without at least the degree of criminal intent
necessary for the substantive offense itself.” (Ingram v. United States, 360 U.S.
672,678, 79 S.Ct. 1314, 1319, 3 L.Ed.2d 1503 (1959).

With respect to Amiri’s acts with his K9 as described in Indictment {{ 37,
41, 44, and Amiri’s interaction with M.Z. as described in 99 48, 49, Wenger’s
alleged text messages do not go beyond “mere knowledge, approval, or
acquiescence” described by the Moss court.

Specifically, Wenger’s only involvement in the May 6, 2020 incident
wherein Amiri’s K9 bit X.B. was to say “Pics of [X.B.] please my dude!!! That
bitch... has talked so much shit to me! Thank you for biting that piece of shit! ...
You’re my hero.” (Id. at § 37). Wenger’s sentiments are similar in the August 23,
2020 and October 8, 2020 text chains. Certainly, his words indicate knowledge

8-
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and approval of these incidents, but as Moss states, this is not enough to
substantiate a conspiracy claim.

In may be more prudent to focus on what Wenger did not do. Wenger did
not unleash Amiri’s K9 on X.B. or D.R. Wenger did not take photographs of any
injuries caused by Amiri’s K9. Wenger did not author any police reports which
omit any facts. Other individuals, Amiri in particular, bear the brunt of the
wrongdoing. Yet, the Government fails to make this distinction and lumps in all of
this conduct together conflating these passive comments of approval to the actual
conduct itself.

This is an unreasonable and overbroad presentation of the facts as they
relate to Wenger. Without more than these text messages, the Government will not
be able to prosecute Wenger for conspiracy.

B. Legal Impossibility

Legal impossibility is a defense to conspiracy when the conspiratorial
agreement is to do something that is not a crime. (United States v. Dixon, 449 F.3d
194, 202 (1% Cir. 2006) (explaining that “legal impossibility exists when a
defendant sets out to achieve an objective which even if achieved as envisioned,
will not constitute a crime”) In re Sealed Case, 223 F .3d 775, 779 (D.C. Cir.
2000) (“Because the transaction described by the government does not violate
FECA, there can be no finding of conspiracy.”)

The April 21, 2019 text string in which Wenger states “Please find this guys
and fuck him in the ass... He’s the fuck face that ran. Wants are 108 and 2800.”

The language that Wenger employs is certainly colorful. Perhaps arguably
inappropriate in a professional environment. However, his comments are not a
crime. Inappropriate language at the workplace is not evidence of a conspiracy.
What is actually happening here boils down to an officer sharing information with
his colleagues about a known suspect who escaped police custody. He is not

9.
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specifically intending for either Rombough or Amiri to commit civil rights
violations upon this individual and the Indictment is entirely silent as to whether
any actual misconduct arose from this conversation. In fact, it is Amiri who brings
up biting—not Wenger. Therefore, it is legally impossible to consider this
conversation as evidence of a conspiracy.

C.  Overbreadth (First Amendment)

Here, the Government seeks to prosecute Wenger based on his text

messages. As a result, this invokes the First Amendment.

The overbreadth doctrine is normally associated with constitutional attacks
based on the First Amendment. (See Broadrick v. Oklahoma, 413 U.S. 601, 611-
12 (1973). The First Amendment affords protection to symbolic or expressive
conduct as well as to actual speech. (Virgina v. Black, 538 U.S. 343,358 (2003).
The Supreme Court has held that the Constitution “gives significant protection
from overbroad laws that chill speech within the First Amendment’s vast and
privileged sphere.” (Ashcroft v. Free Speech Coal., 535 U.S. 234, 244 (2002).

The purpose of the overbreadth doctrine is to protect those who, although
their speech or conduct is protected, “may well refrain from exercising their rights
or fear of criminal sanctions by a statute susceptible of application to protected
expression.” (New York v. Ferber, 458 U.S. 747, 768 (1982). Thus, the
overbreadth doctrine is a “limited exception to the traditional rule of standing,
“which requires that the individual sustain an actual injury as a result of the statute
prior to challenging it. (Broadrick, 413 U.S. at 612.) Additionally, under the
overbreadth doctrine, the person attacking the statute does not have to show that
the specific speech or conduct being prosecuted is constitutionally protected. (1d.;
see Forsyth County v. Nationalist Movement, 505 U.S. 123, 131 (1992) (“It is well
established that in the area of freedom of expression an overbroad regulation may
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be subject to facial review and invalidation, even though its application in the case
under consideration may be constitutionally unobjectionable.”).

There are two types of overbreadth challenges: (1) a challenge to the statute
on its face as being overly broad and (2) is a challenge to the statute as applied to
the facts of the case before the court. This motion will focus on a challenge to the
statute as applied to the conspiracy charge in the indictment. “An ordinance which
Is not overbroad on its face my nevertheless be unconstitutional as applied if it is
enforced against protected activity.” (Felix v. Young, 536 F.2d 1126, 1134 (6" Cir.
1976), overruled on other grounds by 44 Liguormart, Inc. v. Rhode Island, 517
U.S. 484, 515 (1996).

The inquiry in an as-applied challenge is therefore whether the defendant’s
actual conduct is constitutionally protected. (See Bd. of Trs. of State Univ. of New
York v. Fox, 492 U.S. 469, 482-84 (1989) (explaining that an as-applied challenge
attacks the statute not facially, but as it applies to defendant’s conduct); Bigelow v.
Virginia, 421 U.S. 809, 829 (1975) (reversing conviction because statute applied
to defendant was unconstitutional).

If the conspiracy charge relies on a law that criminalizes both illegal and
constitutionally protected expressions (e.g., broad advocacy of ideas that happen
to overlap with criminal conduct), the court might consider dismissal if the law
doesn’t clearly differentiate between the two.

In Brandenburg v. Ohio 395 U.S. 444 (1969), one of the seminal cases of
modern First Amendment jurisprudence, the Supreme Court held that speech
advocating illegal activity is protected unless it incites imminent lawless action.

Likewise, in United States v. Rundo, 990 F.3d 709 (9th Cir. 2021), a case
involving charges under the federal Anti-Riot Act, the Ninth Circuit found that
parts of the statute were unconstitutionally overbroad because they could
criminalize protected speech advocating for violent protests. The court struck
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down parts of the Act that infringed on protected speech but allowed other
portions that criminalized incitement to imminent lawless action. The Ninth
Circuit has recognized overbreadth as a valid ground for challenging conspiracy
charges if the statute criminalizes a significant amount of protected speech
alongside illegal acts.

I. Free Speech

The heart of the First Amendment is not the protection of universally held
belief (i.e., be kind to one another, drive safety, etc.). Rather, the forcefulness of
the First Amendment is most critical when protecting controversial and unpopular
speech. Opinions such as “the District Attorney in this jurisdiction fails to issue
punishments that match the severity of the crime,” or “this particular criminal got
what he deserved,” are certainly controversial statements. Ones which incite
strong political discourse—especially if stated in more crude or colloquial terms.
But they are also the reason why the First Amendment exists.

This is a crucial consideration in any case where the Government has
charged the Defendant with conspiracy, which requires the use of language (or
other communication) to effectuate an element of specific intent—agreement.
Thus, conspiracy charges can sometimes be challenged if they seem to punish
individuals for mere speech rather than actual criminal conduct. For example, a
conspiracy charge based on statements made by the defendant, rather than an
overt act toward the crime, could be seen as infringing on free speech.

In United States v. Freeman, 761 F.2d 549 (9™ Cir. 1985), the Ninth Circuit
held that a conspiracy charge based solely on expressions of unpopular political
beliefs could infringe on First Amendment rights. The court cautioned against
criminalizing mere advocacy unless it incited imminent lawless action or was
directly linked to an unlawful conspiracy. This decision underscores that political
advocacy and controversial speech alone are insufficient grounds for conspiracy if

1.
PFAGAINST RIGHTS (18 US.C. § 241) OR IN THE ALTERNATIVE A REQUEST FOR A BOURIAILY HEARING

MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF MOTION TO DISMISS COUNT ONE: CONSPIRACY,
AGAINST RIGHTS (18 U.S.C. § 241) OR IN THE ALTERNATIVE A REQUEST FOR A BOURJAILY HEARING




© 00 ~N oo o B~ O w N

N S T N N N N O T e S N T
©® ~N o B~ W N kP O © 0o N o o~ W N Pk o

Case 4:23-cr-00269-JSW  Document 185  Filed 11/04/24  Page 18 of 23

they lack an imminent connection to criminal conduct and has been upheld time
and time again. [See also United States v. Mayer, 503 F.3d 740 (9th Cir. 2007)
(Conspiracy charges must involve an actual agreement to engage in criminal
conduct rather than simply voicing agreement with a cause. If speech does not
directly advance criminal objectives, it may be protected by the First
Amendment)].

Here, Wenger’s statements can be seen as controversial. However, much of
that comes from his tone rather than an intent to incite imminent lawless action. In
fact, he most often commented on events that already happened, which is the
opposite the very definition of “imminent.”

Even statements which point to future conduct, such as “AMIRI: let’s fuck
up people up next work week | WENGER: Bro Fuck the mother fucking yes” or
“WENGER: we need to get into something tonight bro!! Let’s go 3 nights in a row
dog bite!!” are not sufficient to meet the standard for “imminent unlawful
conduct.” [See Hess v. Indiana 414 U.S. 105 (1973) (Hess’ statement “amounted
to nothing more than advocacy of illegal action at some indefinite future time)].

The Ninth Circuit recognizes that conspiracy charges should be carefully
scrutinized to ensure they do not improperly punish speech that lacks a true
connection to criminal acts. Applying that level of scrutiny here renders only one
reasonable outcome: dismissal of the conspiracy charge as to Wenger.

i. Freedom of Association

American criminal jurisprudence is founded upon a belief in appropriate
charges for appropriate crimes that lead to appropriate consequences—that every
defendant is Constitutionally entitled to a fair trial. Bearing this foundational legal
principle in mind, the Indictment is fatally flawed. Wenger’s involvement in the

various instances of alleged misconduct is tangential at most to the larger
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conspiracy. This undue conflation between Wenger’s conduct and everybody
else’s invokes the First Amendment right of Freedom of Association.

Courts have sometimes dismissed conspiracy charges that criminalize
association without direct involvement in a crime. To dismiss a charge on freedom
of association grounds, the defendant would need to show that they were targeted
solely because of their association with a group rather than for any criminal
conduct or agreement to commit a crime.

The Supreme Court has ruled that mere association with individuals or
groups involved in criminal activities is insufficient to support a conspiracy charge
unless there is evidence that the individual knowingly and willfully participated in
the criminal plan. [See NAACP v. Claiborne Hardware Co., 458 U.S. 883 (1982)
(The Court ruled that peaceful association with a group engaged in lawful or
unlawful acts cannot alone be grounds for liability without active participation in
or intent to further illegal goals); see also United States v. Spock, 416 F.2d 165
(1969) (the the need for the government to prove specific intent in a conspiracy
case when protected speech and association are at issue); and United States v.
Fernandez, 388 F.3d 1199 (9th Cir. 2004) (The Ninth Circuit reaffirmed that
association with individuals engaged in criminal activity does not, by itself,
establish criminal conspiracy. The court held that freedom of association protects
individuals who merely associate with others, even if those others are involved in
unlawful acts, as long as the individual did not knowingly participate in or support
those criminal acts. The court ruled that association is protected unless the
government can show a clear, intentional agreement to commit a crime. Mere
association with criminals is insufficient for a conspiracy charge.

In any conspiracy trial, a co-defendant often faces a Herculean obstacle—
the risk of guilt by association. As a practical matter, even the most earnest juror
may find it difficult to parse out guilt in conspiracy cases. The Supreme Court
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acknowledged this in Krulewitch v. United States, 336 U.S. 440, 454 (1949),
stating that “a co-defendant in a conspiracy trial occupies an uneasy seat. There
generally will be evidence of wrongdoing by somebody. It is difficult for the
individual to make his own case stand on its own merits in the minds of jurors
who are ready to believe that birds of a feather are flocked together.”

Here, even a cursory reading of the Indictment, which states the “Manner
and Means” of the conspiracy, demonstrates a tangential relationship between
Wenger’s conduct and the conspiracy at large. The extent of specific allegations in
against Wenger are limited to text messages regarding the ongoing K9 bite count
and the single use of force that forms the basis for Count Eight. Wenger is not
accused of perpetrating any K9 maneuvers, falsifying police records , and the vast
majority of inflammatory conversations described in the Indictment do not involve
him.

V. IE_THE COURT WILL NOT GRANT DISMISSAL IN THE

ALTERNATIVE WE REQUEST A BOURJAILY HEARING

A. The Existence of a Conspiracy

When the Government intends to introduce co-conspirator statements,
defense counsel may request a Bourjaily hearing. The purpose of such a hearing is
for the Court to make a preliminary determination regarding the admission of
alleged co-conspirator statements. The Bourjaily hearing is to provide an orderly
means for the admissibility determination outside the presence of the jury. (United
States v. Grass, 616 F.2d 1295, 1300 (5" Cir. 1980). This way, the jury does not
hear the co-conspirators’ statements unless and until the court determines that the
government has satisfied Rule 801(d)(2)(E)’s evidentiary requirements.

Here, co-conspirator statements are built into the very Indictment itself.
Moreover, Rombough testified at the grand jury on two separate occasions.
Amiri’s and Rombough’s text messages are expressly stated throughout the
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document and without these statements, the Government would not have an iota
of evidence against Wenger for a conspiracy charge.

B. Statement Made During the Course of the Conspiracy

In order to admit co-conspirator statements, the government must prove the
existence of a conspiracy, by the preponderance of the evidence. Importantly,
more evidence is required to prove the existence of a conspiracy than just the
alleged co-conspirator statements the government seeks to admit. FED.R.EVID.
801 (d)(2)(E) (“[A co-conspirator] statement must be considered but does not by
itself establish. . . the existence of the conspiracy or participation in it under (E).
(emphasis added)). There must be some independent evidence of the conspiracy
proffered or introduced.

Wenger has a good faith belief that the Government cannot and will not be
able to provide the independent evidence needed to overcome 801(d)(2)(E). As
noted several times in these moving papers, the Government’s entire conspiracy
count is predicated upon the allegation that the “Defendants communicated with
one another” as part of a scheme to violate the civil rights of the people of
Antioch. These communications (i.e. text message) are all the Government has
with respect to Wenger’s involvement in the conspiracy. By contrast, other parties
have allegedly falsified police reports and photographs of violent injuries sent to
various group chats which the Government may use at such a hearing.

C. Statement Made in Furtherance of Conspiracy

The final foundational requirement under Rule 801(d)(2)(E) is that the

declaration must be made “in furtherance of the conspiracy. As the Tenth Circuit
has explained, the in-furtherance requirement “embodies the drafters’ desire to
strike a balance between the great need for conspirators’ statements in combating
undesirable criminal activity which is inherently secretive and difficult of proof,
and the need to protect the accused against idle chatter of criminal partners as well
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as inadvertently misreported and deliberately fabricated evidence.” (Alcorta, 853
F .3d at 1137(internal quotation marks omitted).

“A statement that simply informs a listener of the declarant’s criminal
activities is not made in furtherance of the conspiracy; instead, the statement must
somehow advance the objectives of the conspiracy.” (United States v. Mitchell, 31
F .3d 638, 632 (8" Cir. 1994)(internal quotation marks omitted). Likewise, “idle
chatter, bragging or mere narratives of past events,” do not further a conspiracy.
(United States v. Carson, 455 F .3d 336, 366 (D.C. Cir. 2006). On the other hand,
[s]tatements between conspirators which provide reassurance, serve to maintain
trust and cohesiveness among them, or inform each other of the current status of
the conspiracy further the ends of the conspiracy and are admissible. . . “ (United
States v. Weaver, 507 F.3d 178, 182 (3d Cir. 2007).

As stated above Wenger’s statements are, at most, idle chatter and
narratives of past events. The same way these statements do not incite “imminent
lawless action,” they cannot be said to advance the criminal conspiracy.
Notwithstanding some level of crudeness, Wenger’s “conduct” amounts to little
more than narratives of past events.

VI. CONCLUSION

For the foregoing reasons, Defendant DEVON CHRISTOPHER WENGER
respectfully moves this court to dismiss Count One: Conspiracy Against Rights
(18 U.S.C. § 241) as to WENGER. In the alternative, Defendant DEVON
CHRISTOPHER WENGER respectfully petitions this Court to hold a hearing
pursuant to Bourjaily v. United States, 483 U.S. 171 (1987).
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Dated: November 4, 2024 SEKI, NISHIMURA & WATASE, PLC

By:_ /s/ Nicole Castronovo
NICOLE CASTRONOVO
Attorney for Defendant
Devon Christopher Wenger
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